WORKLOAD NARRATIVE

FIELD OPERATIONS

Auqust 2016

Workload: August was a busy month. Intake for all cases [20,251]
exceeded 20,000 for the first time since October and was 8% greater than
the average intake this year. Dispositions [20,264] were at the highest
level since March and 9% above the norm. The open inventory [29,078]
fell by 96 cases but remains 2% greater than the average for 2016. The
overall open balance has been very stable for the last five months.

Ul. In August, the number of new Ul cases [18,807 cases; 11,059
appellants] was 8% above the average for 2016 and represented the
largest intake since October 2015. Meanwhile, closed cases [18,700
cases; 10,996 appellants] were 9% above the calendar year norm and
represented the highest output since March. The open balance [18,246
cases; 10,729 appellants] rose by 40 cases during the month. The
caseload is now 7% above the calendar year average and at its highest
level since January 2015. The inventory of extension cases fell to 4.6% of
the entire Ul workload.

DI. In August, DI verifications [1,013] were 5% above the average for
this year and represented the largest intake since March. Dispositions
[967] were 1% below the 2016 average and trailed intake for the first time
in five months. As a resulit, the open inventory [1,520] rose by 45 cases,
but remains 7% smaller than the calendar year average.

Tax, Rulings, Other. In tax, the field issued 264 decisions, which was
23% greater than the average for 2016. Unfortunately, we received 269
new petitions, which was 32% higher than average and represented the
highest intake this year. The open inventory [4,453] is 5% smaller than the
calendar year norm. For rulings, intake [142] was 41% smaller than usual,
while output [320] was 50% above the norm. The open inventory [4,823] is
now the smallest it has been since December.

Case Aging and Time Lapse. The field continued to struggle with time
lapse. Both the 30-day [59.9%] and the 45-day [78.9%] percentages were
slightly below DOL regulations. Both measures are in compliance so far
this federal reporting year. Average case age [28.1] fell as we received a
huge influx of new cases and was below the federal threshold for the
seventh straight month. The July results for extension cases were mixed.



53.3% of those cases were resolved within 30 days, which is up from
44 1% in June. The average case age for extension cases fell to 32 days.
However, the 45-day percentage [71.5%] fell slightly.



\

ALL PROGRAM FY TRENDS - FO

NEW OPENED CASES

FY | Jan | Feb | Mar | Apr | May | Jun | Ju | Aug | Sep | Oct | Nov | Dec | Tora | ave. | *Z0@er N
2013 | 35188 32,990| 35,462| 34,280 35,060 30,208| 31,649| 31,789| 26,509| 29,993| 24,703| 26,488| 374,319 31,193
2014 | 30,651| 25,592| 27,945| 32,463| 28,565| 26,278| 26,130| 23,655| 23,363| 22,861| 17,201| 21,439| 306,143| 25,5712 82% -5,681
2015 | 18,740 17,502| 21,282| 23,417| 19,659| 21,153| 21,735 20,095| 18,915 20,481| 17,478| 18,717] 239,174| 19,937 78% -5,581
2016 | 17,776| 17,454| 19,674| 19,886| 18,686| 19,413| 17,474| 20,251 150,614| 18,827 94% -1,104
Imutti 5 1 4 11 2015 94% 92%
All Programs registrations to date are down 8% from 2015, down 32% from 2014, and down 44% from 2013 2014| 74% 68%
All Programs registrations monthly average is down 6% from 2015, down 26% from 2014, and down 40% from 2013 2013| 60% 56%
chg 2016 avg{ chg 2016 YTD
CLOSED CASES
% Chg of Yr-Yr
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL Avg. Avg AvgChg
2013 | 34,777] 34,753 39,525| 30,992| 31,139| 27,467| 37,227| 35,005| 31,214| 29,718| 25,437| 24,098] 381,352 31,779
2014 | 27,304 26,789| 28,051| 28,143| 28,600| 26,672| 27,086| 25,897| 22,225| 25,206 18,498 20,377] 304,848 25,404 80% -6,375
2015 | 20,925 22,273| 22,494| 21,249| 20,206| 20,759| 21,282| 19,088 18,743| 20,234| 16,605| 18,285] 242,143 20,179 79% -5,225
2016 | 17,072| 18,476| 20,754| 17,301| 18,814| 19,300| 17,075 20,264 149,056| 18,632 92% -1,547
IMuiti 110 2110 1/6 2/4 2015| 92% 89%
All Programs dispositions to date are down 11% from 2015, down 32% from 2014, and down 45% from 2013 2014| 73% 68%
All Programs dispositions average is down 8% from 2015, down 27% from 2014, and down 41% from 2013 2013| 59% 55%
chg.2016 avg{ chg 2016 YTD
BALANCE OPEN CASES . ,
%Chgof | YrYr
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. Avg AvgChg
2013 | 40,368 38,419| 34,291| 37,401| 41,214| 43,875| 38,202| 34,844 30,062| 30,217} 29,380| 31,701 35,831
2014 | 34,463| 33,209| 33,026| 37,269| 37,183| 36,725| 35,656 33,331| 34,401 31,980| 30,632] 31,633 34,126 95% -1,706
2015 | 20,381 24,557| 23,290| 25,400| 24,815| 25,127| 25,470| 26,422| 26,541| 26,756 27,619 27,986 26,114 77% -8,012
2016 | 28,622 27,547| 26,376 28,924| 28,751| 28,831| 29,174| 29,078 28,413 | 109% | 2,299
I 9 9 12 13 12 4 15 2015 109% 111%
All Programs balance to date is up 11% from 2015, down 19% from 2014, and down 26% from 2013 2014| 83% 81%
All Programs balance monthly average is up 9% from 2015, down 17% from 2014, and down 21% from 2013 2013 79% 74%
chg 2016 avg| chg 2016 YTD
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) RULING-OTHER FY TRENDS - FO
Program Codes 9, 13, 14, 19, 21, 22, 40, 44

NEW OPENED CASES

FY Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. % qu of >M_M~”@
2013 292 280 201 234 589 585 432 380 219 89 135 112 3,548 296
2014 156 223 402 791 601 228 231 217 190 119 71 133| 3,362 280 95% -16
2015 97 152 329 464 396 294 247 254 123 144 228 380| 3,108 259 92% -21
2016 316 249 210 418 148 229 314 162 2,046| 256 99% -3
2015 99% 92%
Ruling/Other registrations to date are down 8% from 2015, down 28% from 2014, and down 32% from 2013 2014 91% 72%

Ruling/Other registrations monthly average is down 1% from 2015, down 9% from 2014, and down 14% from 2013 2013 86% 68%

chg 2016 avg | chg 2016 YTD

CLOSED CASES

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. % Mum of >NMMN@
2013 242 250 424 278 254 248 329 322 574 598 162 223 3,904 325 .
2014 204 383 288 130 156 113 174 106 269 209 160 284 2,476| 206 63% -119
2015 116 139 915 243 286 206 271 176 196 193 186 95 3,022 252 122% 46
2016 120 118 220 219 238 308 290 333 1,846 231 92% 21
2015 92% 78%
Ruling/Other dispositions to date are down 22% from 2015, up 19% from 2014, and down 21% from 2013 2014 112% 119%
Ruling/Other dispositions monthly average is down 8% from 2015, up 12% from 2014, and down 29% from 2013 2013 71% 79%

chg 2016 avg | chg 2016 YTD

BALANCE OPEN CASES

Jan Feb Mar Apr May | Jun Jul Aug | Sep Oct Nov Dec Avg. | ” M_“M of >HM_M_” o

2013 | 4,182| 4,212f 3,988 3,943 4,275 4,613 4,716| 4,776| 4,423 3,914 3,887 3,776 4,225

2014 | 3,724 3,566| 3,667 4,329| 4,775 4,892 4,914| 5,022 4,942 4,851] 4,761 4,597 4,503 107% 278

2015 | 4,580 4,591 4,002 4221 4,332 4,420 4,396 4,473] 4,398| 4,349| 4,387 4,673 4,402 98% -102

2016 | 4,869| 5,000 4,989 5,186| 5,091f 5,011 5,035| 4,859 5,005 114% 603
2015| 114% 114%

Ruling/Other balance to date is up 14% from 2015, up 15% from 2014, and up 15% from 2013 2014| 111% 115%

Ruling/Other balance monthly average is up 14% from 2015, up 11% from 2014, and up 18% from 2013 2013| 118% 115%

chg 2016 avg | chg 2016 YID
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Program Codes 15, 17, 18, 32, 45, 46, 47, 48, 49

TAX FY TRENDS - FO

NEW OPENED CASES

FY | Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. | P M,_M of >HM_M_HQ
2013 223 245 299 199 243 321 233 264 247 242 307 411 3,234 270
2014 232 320 285 230 222 217 217 234 255 178 253 253 2,896 241 90% -28
2015 124 197 271 194 189 300 247 235 177 136 268 2701 2,608 217 90% -24
2016 127 244 253 141 254 170 169 269 1,627| 203 94% -14
2015| 94% 93%
Tax registrations to date are down 7% from 2015, down 17% from 2014, and down 20% from 2013 2014 84% 83%
Tax registrations monthly average is down 6% from 2015, down 16% from 2014, and down 25% from 2013 2013 75% 80%
chg 2016 avg | chg 2016 YTD
CLOSED CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. % qu of >Hmwﬁm
2013 299 222 475 590 375 301 214 263 352 231 151 185] 3,658 305
2014 208 265 232 129 257 300 200 149 195 174 145 120} 2,374 198 65% -107
2015 81 150 143 212 252 272 196 93 64 76 81 139 1,759] 147 74% -51
2016 121 73 141 164 160 285 512 264 1,720 215 147% 68
2015| 147% 123%
Tax dispositions to date are up 23% from 2015, down 1% from 2014, and down 37% from 2013 2014| 109% 99%
Tax dispositions monthly average is up 47% from 2015, up 9% from 2014, and down 29% from 2013 20131 71% 63%
chg 2016 avg | chg 2016 YTD
BALANCE OPEN CASES
Jan Feb | Mar Apr May | Jun Jul Aug | Sep Oct Nov Dec Avg. | * ME of ><7<q
. vy vgChg
2013 3,606 3,629| 3,453 3,062 2,930 2,949| 2,967| 2,965 2,861| 2,872 3,028 3,253 3,131
2014 | 3,276| 3,328( 3,381 3,482| 3,447| 3,363| 3,379| 3,463| 3,523| 3,526/ 3,633 3,766 3,464 111% 333
2015 | 3,808| 3,854 3,979 3,961 3,807 3,923 3,969| 4,112| 4,223| 4,283 4,470 4,574 4,088 118% 624
2016 | 4,580| 4,742 4,853 4,830 4,918| 4,802 4,458| 4,453 4,705 115% 617
2015 115% 119%
Tax balance to date is up 19% from 2015, up 39% from 2014, and up 47% from 2013 2014| 136% 139%
Tax balance monthly average is up 15% from 2015, up 36% from 2014, and up 50% from 2013 2013| 150% 147%
chg 2016 avg | chg 2016 YTD




DI FY TRENDS - FO
Program Codes 7, 10, 11, 12, 16 & 20

NEW OPENED CASES
FY Jan Feb Mar | Apr | May | Jun Jul Aug | Sep Oct Nov | Dec | Total Avg. * Mum of >HmM_“m
2013 982 811 995 971 970 884 1,043| 991| 1,046} 1,086 941 945) 11,665 972
2014 | 1,004 958 979( 1,158 1,088 1,131| 1,352 1,027| 1,113| 1,102 815| 1,062] 12,789| 1,066 110% 94
2015 1,104 990( 1,035 1,085 1,019 1,141 1,205 1,158| 1,004 992 871 921| 12,525 1,044 98% -22
2016 861 995| 1,140 979 944 974 790| 1,013 7,696 962 92% -82
2015 92% 88%
DI registrations to date are down 12% from 2015, down 12% from 2014, and up 1% from 2013 2014 90% 88%
DI registrations monthly average is down 8% from 2015, down 10% from 2014, and down 1% from 2013 2013| 99% 101%
chg 2016 avg | chg 2016 YTD
CLOSED CASES
Jan | Feb | Mar | Apr | May | Jun Jul | Aug | Sep | Oct | Nov | Dec | Total Avg. % M*,M of >«mﬂﬂm
2013 1,083 906| 1,186 734 758 860| 1,026f 1,098 1,223| 1,298 749 822| 11,743 979
2014 835 891 958 927| 1,047( 1,038| 1,024 1,101| 1,241| 1,165 965| 1,073} 12,265| 1,022 104% 44
2015 1,144 1,230| 1,376] 1,045] 939 978| 1,149| 1,052 906| 1,034 850 964| 12,667 1,056 103% 33
2016 927 964 852{ 1,111] 1,096{ 1,062 864| 967 7,843 980 93% -75
2015 93% 88%
DI dispositions to date are down 12% from 2015, even with 2014, and up 3% from 2013 2014 96% 100%
DI dispositions monthly average is down 7% from 2015, down 4% from 2014, and even with 2013 2013 100% 103%
chg 2016 avg | chg 2016 YTD
BALANCE OPEN CASES
Jan | Feb | Mar | Apr | May | Jun | Jul | Aug | Sep | Oct | Nov | Dec Avg. | ® M_“m of >M_Mnm
2013 1,277| 1,182 991| 1,227| 1,437| 1,462| 1,481 1,374 1,198 986 1,177| 1,300 1,258
2014 | 1,469 1,536 1,557| 1,788 1,830| 1,922| 2,250\ 2,176| 2,048| 1,984| 1,834| 1,823 1,851 147% 594
2015 1,782 1,542 1,198| 1,237| 1,318| 1,480| 1,534| 1,639| 1,737| 1,694| 1,715| 1,672 1,546 83% -306
2016 | 1,605 1,636 1,924| 1,791| 1,638| 1,549| 1,475| 1,520 1,642 106% 97
2015| 106% | 112%
DI balance to date is up 12% from 2015, down 10% from 2014, and up 26% from 2013 2014 89% 90%
DI balance monthly average is up 6% from 2015, down 11% from 2014, and up 31% from 2013 2013| 131% 126%

chg 2016 avg

chg 2016 YTD




1 UIFY TRENDS - FO
Program Codes 1, 2, 3, 4, 5, 6, 8, 23, 24, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 41, 42
NEW OPENED CASES
FY Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. .x,wwmo,ﬂ >HmM_”m
2013 | 33,691| 31,654| 33,967 32,876| 33,258| 28,418| 29,941| 30,154| 24,997| 28,576| 23,320| 25,020| 355,872| 29,656
2014 | 29,259| 24,091| 26,279| 30,284| 26,654| 24,702| 24,330( 22,177| 21,805| 21,462| 16,062| 19,991| 287,096{ 23,925 81% -5,731
2015 | 17,415| 16,163} 19,647| 21,674| 18,055| 19,418| 20,036| 18,448| 17,611| 19,209( 16,111| 17,146| 220,933 18,4711 77% -5,514
2016 | 16,472| 15,966] 18,071| 18,348| 17,340( 18,040{ 16,201| 18,807 139,245| 17,406 95% -1,005
IMuiti 5 1 4 11 2015 95% 92%
Ul registrations to date are down 8% from 2015, down 33% from 2014, and down 45% from 2013 2014 73% 67%
Ul registrations monthly average is down 5% from 2015, down 27% from 2014, and down 41% from 2013 2013| 59% 55%
chg 2016 avg | chg 2016 YTD
CLOSED CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. .x.m,umo* >HM_M*”@
2013 | 33,153 33,375| 37,440| 29,390| 29,752 26,058| 35,658| 33,322| 29,065| 27,591 24,375| 22,868] 362,047 30,171
2014 | 26,057 25,250| 26,573| 26,957| 27,140| 25,221| 25,688| 24,541| 20,520| 23,658| 17,228| 18,900| 287,733| 23,978 79% -6,193
2015 | 19,584| 20,754| 20,060| 19,749| 18,729| 19,303| 19,666| 17,767| 17,577 18,931| 15,488| 17,087| 224,695| 18,725 78% -5,253
2016 | 15,904| 17,321} 19,541| 15,807| 17,320| 17,645| 15,409| 18,700 137,647 17,206 92% -1,519
Ivuti 1110 2110 116 2/4 2015) 92% 88%
Ul dispositions to date are down 12% from 2015, down 34% from 2014, and down 47% from 2013 2014] 72% 66%
Ul dispositions monthly average is down 8% from 2015, down 28% from 2014, and down 43% from 2013 2013] 57% 53%
chg 2016 avg | chg 2016 YTD
BALANCE OPEN CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. o}Wwwo* >Hmwmm
2013 | 31,303| 29,396 25,859 29,169| 32,572| 34,851 29,038| 25,729 21,580| 22,445| 21,288| 23,364 27,216
2014 | 25,994| 24,779| 24,421 27,670 27,131 26,548 25,113| 22,670 23,888| 21,619| 20,404 21,447 24,307 89% -2,909
2015 | 19,211] 14,570| 14,111| 15,981| 15,268 15,304| 15,571| 16,198 16,183 16,430| 17,047( 17,067 16,078 66% -8,229
2016 | 17,568| 16,169| 14,610| 17,117| 17,104| 17,469| 18,206| 18,246 17,061 | 106% 983
Ivuiti 9 9 12 13 12 4 15 2015 106% 108%
Ul balance to date is up 8% from 2015, down 33% from 2014, and down 43% from 2013 2014 70% B67%
Ul balance monthly average is up 6% from 2015, down 30% from 2014, and down 37% from 2013 2013 63% 57%
chg 2016 avg | chg 2016 YTD
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REGISTRATIONS
DISPOSITIONS
OPEN BALANCE

CASE AGING (40days)

TIVIE LAPSE

45 Days (50%)
75 Days (80%)
150 Days (95%)

OTHER INFORMATION
FO to AO Transfer Rate
FO Als working in AO
Appeal Rate FO to AO
Retired Annuitants

AO REPORT TO BOARD -- MONTH OF AUGUST 2016

# Cases Last Month Cal Yr2016 Avg  2015Avg
1059 1059 1141 1331

1401 965 1093 1420
1395 1738 1201 1610

37.7

28.00%
91.00%
100.00%

1.69

6.20%

2011 Avg

3318
2994
5814



APPELLATE OPERATIONS ~ REPORT SUMMARY

sp

APPELLATE 2016-2017 AO ;
h _ July Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Average |Current Mo. |TOTAL Appellants
WORKLOAD % of Avg. Current Mo.
Registrations
Ul TL 996 996 100% 996
DI 41 41 100% 41
Ruling & T-R 7 7 100% 7
Tax 15 15 100% 15
Other 0 0 0% 0
Total 1,059 0 0 0 0 0 0 0 0 0 0 0 1,059 100% 1,059 620
Multi Cases
Dispositions
Ul TL 923 923 100% 923
DI 31 31 100% 31
Ruling & T-R 4 4 100% 4
Tax 7 7 100% 7
Other 0 0 0% 0
Total 965 0 0 0 0 0 0 0 0 0 0 0 965 100% 965 491
Mutti Case/Clt
ance - Open Cases
Ul TL 1,631 1,631 100%
DI 65 65 100%
Ruling & T-R 9 9 100%
Tax 32 32 100%
Other 1 1 100%
Total 1,738 0 0 0 0 0 0 0 0 0 0 0 1,738 100% 992 Estimate
Multi Cases
to AO Appeal Rate
Ul TL 5.6% 5.6% 100%
DI 3.9% 3.9% 100%
Ruling & T-R 2.4% 2.4% 100%
Tax 5.3% 5.3% 100%
Other 0.0% 0.0% 0%
Overall Rate 5.5% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.5% 1200%




APPELLATE OPERATIONS ~ REPORT SUMMARY

Trans Pgs/day

APPELLATE 2013-2014 AO
| ] July Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Average |Current Mo.
TIME LAPSE % of Avg.
45 Day-50 % 48 48 100%
75 Day- 80 % 95 95 100%
150 Day- 95 % 100 100 100%
CASE AGE
Avg Days-UI (mean) 40.1 40.1 100%
Avg Days-Ul (median) 38.0 38.0 100%
40 0%
Over 120 days old
Ul Cases 3 3 100%
Ul % 0% 0% 100%
Ul % wiout Muttis 0% 0% 100%
NET PYs USED
ALJ
AO Non ALJ
CTU Non ALJ
Net PYs 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
RATIOS
AO w/o transcribers
AO with transcribers
_
TRANSCRIPTS 26 26 100% 26
PAGES 2,028 2,028 100% 2,028
AVG PGS Per T/S 78
_
PRODUCTIVITY
ALJ Disp/wk




APPELLATE OPERATIONS ~ REPORT SUMMARY

sp

APPELLATE 2016 AO | |
% M Jan Feb March April May June July Aug Sep Oct Nov Dec Average |Current Mo. |TOTAL Appellants
WORKLOAD % of Avg. Current Mo.
Registrations
Ul TL 937 967 1,345 1,211 960 1,322 996 1,105 90% 7,738
DI 41 33 60 44 46 60 41 46 88% 325
Ruling & T-R 2 2 0 1 3 2 7 2 288% 17
Tax 9 1 6 4 8 11 15 8 194% 54
Other 0 0 1 0 1 2 0 1 0% 4
Total 989 1,003 1,412 1,260 1,018 1,397 1,059 0 0 0 1,163 91% 8,138 620
Multi Cases
Dispositions
Ul TL 1,168 799 1,359 919 1,221 678 923 1,010 91% 7,067
DI 39 31 61 37 48 47 31 42 74% 294
Ruling & T-R 1 1 3 0 0 1 4 1 280% 10
Tax 9 11 6 1 3 5 7 6 117% 42
Other 0 0 0 1 1 1 0 0 0% 3
Total 1,247 842 1,429 958 1,273 732 965 0 0 0 1,059 91% 7,416 491
Multi Case/Clt
Balance - Open Cases
Ul TL 713 878 902 1,185 917 1,560 1,631 1,112 147%
DI 36 38 38 44 43 55 65 46 143%
Ruling & T-R 3 4 1 2 5 6 9 4 210%
Tax 19 9 9 12 17 23 32 17 185%
Other 0 0 1 0 0 1 1 0 233%
Total 771 929 951 1,243 982 1,645 1,738 0 0 0 1,180 147% 992 Estimate
Multi Cases
FO to AO Appeal Rate
Ul TL 5.5% 6.1% 7.8% 6.2% 6.1% 7.6% 5.6% 6.4% 88%
DI 4.3% 3.6% 6.2% 5.2% 4.1% 5.5% 3.9% 4.7% 83%
Ruling & T-R 2.8% 2.2% 0.0% 0.5% 1.5% 0.9% 2.4% 1.5% 162%
Tax 6.5% 0.8% 8.2% 2.8% 4.9% 6.9% 5.3% 5.1% 104%
Other 0.0% 0.0% 5.9% 0.0% 5.3% 25.0% 0.0% 5.2% 0%
Overall Rate 5.4% 5.9% 7.6% 6.1% 5.9% 7.4% 5.5% 6.3% 88%




APPELLATE OPERATIONS ~ REPORT SUMMARY

sp

APPELLATE 2016 AO
[ ] Jan Feb March April May June July Aug Sep Oct Nov Dec | Average |Current Mo.
TIME LAPSE % of Avg.
45 Day-50 % 73 78 80 77 79 62 48 71 67%
75 Day- 80 % 97 93 95 98 95 92 95 95 100%
150 Day- 95 % 100 99 100 100 99 100 100 100 100%
CASE AGE
Avg Days-Ul (mean) 31.2 29.2 25.0 29.0 33.4 32.3 40.1 31.5 127%
Avg Days-UI (median) 27.0 26.0 22.0 26.0 32.0 30.0 38.0 28.7 132%
Over 120 days old
Ul Cases 3 0 1 1 4 1 3 2
Ul % 0% 0% 0% 0% 0% 0% 0% 0%
Ul % wiout Muttis 0% 0% 0% 0% 0% 0% 0% 0%
NET PYs USED
ALJ 9.74 7.94 7.30 8.36 8.54 7.59 8.2 92%
AO Non ALJ 17.33 19.30 19.29 19.62 18.32 19.95 19.0 105%
CTU Non ALJ 3.33 2.52 2.89 2.34 2.43 2.15 2.6 82%
Net PYs 30.40 29.76 29.48 30.32 29.29 29.69 0.00 0.00 0.00 0.00 0.00 0.00 100%
RATIOS
AO w/o transcribers 1.78 2.43 2.64 2.35 2.15 2.63 2.30 114%
AO with transcribers 212 2.75 3.04 2.63 2.43 2.91 2.62 111%
|
TRANSCRIPTS 37 49 38 38 26 34 26 35 73% 248
PAGES 2,917 2,683 2,749 1,955 1,620 2,363 2,028 2,331 87%| 16,315
AVG PGS Per T/S 79 55 72 51 62 70 78 64 121%
_
PRODUCTIVITY
ALJ Disp/wk 32.9 26.5 46.6 26.0 37.3 21.9 32.9 67%
Trans Pgs/day 46.10 53.23 45.30 37.98 33.33 49.96 46.1 1.08




REGISTRATIONS
DISPOSITIONS
OPEN BALANCE

CASE AGING (40days)

TIME LAPSE

45 Days (50%)
75 Days (80%)
150 Days (95%)

OTHER INFORMATION
FO to AO Transfer Rate
FO AlUs working in AO
Appeal Rate FO to AO
Retired Annuitants

AO REPORT TO BOARD -- MONTH OF JULY 2016

# Cases Last Month Cal Yr 2016 Avg  2015Avg

1059 1397 1153 1331

965 732 1049 1420
1738 1645 1173 1610

331

40.00%
89.00%
100.00%

1.9

6.10%

2011 Avg

3318
2994
5814



ALL PROGRAM FY TRENDS - FO

NEW OPENED CASES

FY Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL Avg. % Mam of >meﬁ@
2013 | 35,188 32,990 35,462( 34,280| 35,060{ 30,208| 31,649| 31,789| 26,509| 29,993| 24,703 26,488| 374,319| 31,193
2014 | 30,651 25,592| 27,945| 32,463| 28,565| 26,278| 26,130| 23,655| 23,363| 22,861| 17,201| 21,439] 306,143 25,512 82% -5,681
2015 | 18,740 17,502| 21,282| 23,417| 19,659| 21,153| 21,735 20,095| 18,915| 20,481| 17,478| 18,717| 239,174| 19,931 78% -5,581
2016 | 17,776 17,454 19,674 19,886| 18,686| 19,413| 17,474 130,363| 18,623 93% -1,308
Ivutti 5 1 4 2015| 93% 91%
All Programs registrations to date are down 9% from 2015, down 34% from 2014, and down 44% from 2013 2014 73% 66%
All Programs registrations monthly average is down 7% from 2015, down 27% from 2014, and down 40% from 2013 2013 60% 56%
chg 2016 avg| chg 2016 YTD
CLOSED CASES
%Chgof | Yr-Yr
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL Avg. Avg AvgChg
2013 | 34,777| 34,753} 39,525{ 30,992| 31,139} 27,467| 37,227| 35,005| 31,214| 29,718| 25,437| 24,098] 381,352| 31,779
2014 | 27,304 26,789 28,051 28,143| 28,600 26,672| 27,086 25,897| 22,225| 25,206( 18,498| 20,377| 304,848| 25,404 80% -6,375
2015 | 20,925| 22,273} 22,494 21,249 20,206 20,759| 21,282| 19,088| 18,743| 20,234| 16,605| 18,285] 242,143| 20,179 79% -5,225
2016 | 17,072} 18,476| 20,754{ 17,301| 18,814 19,300{ 17,075 128,792| 18,399 91% -1,780
Multi 1110 2/10 116 214 2015] 91% 86%
All Programs dispositions to date are down 14% from 2015, down 33% from 2014, and down 45% from 2013 2014 72% 67%.
All Programs dispositions average is down 9% from 2015, down 28% from 2014, and down 42% from 2013 2013 58% 55%
chg 2016 avg{ chg 2016 YTD
BALANCE OPEN CASES
% Chg of Yr-Yr
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. Avg AvgChg
2013 | 40,368| 38,419| 34,291| 37,401| 41,214] 43,875 38,202 34,844| 30,062| 30,217| 29,380| 31,701 35,831
2014 | 34,463| 33,209| 33,026f 37,269] 37,183} 36,725| 35,656| 33,331| 34,401 31,980( 30,632} 31,633 34,126 95% -1,706
2015 | 29,381 24,557| 23,290 25,400| 24,815| 25,127 25,470| 26,422| 26,541| 26,756 27,619| 27,986 26,114 77% -8,012
2016 | 28,622 27,547| 26,376| 28,924| 28,751 28,831| 29,174 28,318 | 108% 2,204
IMuiti 9 9 12 13 12 4 2015] 108% 111%
“JAll Programs balance to date is up 11% from 2015, down 20% from 2014, and down 28% from 2013 2014| 83% 80%
All Programs balance monthly average is up 8% from 2015, down 17% from 2014, and down 21% from 2013 2013| 79% 72%

chg 2016 avg

chg 2016 YTD

jz




RULING-OTHER FY TRENDS - FO
Program Codes 9, 13, 14, 19, 21, 22, 40, 44

NEW OPENED CASES

FY | Jan Feb Mar Apr May | Jun Jul Aug Sep Oct Nov Dec Total Avg. | ° qu of >ﬁ_mxnm
2013 292 280 201 234 589 585 432 380 219 89 135 112} 3,548 296
2014 156 223 402 791 601 228 231 217 190 119 71 133] 3,362 280 95% -16
2015 97 152 329 464 396 294 247 254 123 144 228 380| 3,108 259 92% -21
2016 316 249 210 418 148 229 314 1,884 269 104% 10
2015 104% 95%
Ruling/Other registrations to date are down 5% from 2015, down 28% from 2014, and down 28% from 2013 2014 96% 72%
Ruling/Other registrations monthly average is up 4% from 2015, down 4% from 2014, and down 9% from 2013 2013 91% 72%
chg 2016 avg | chg 2016 YTD
CLOSED CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct: Nov Dec Total Avg. % M”m of >um.%”u
2013 242 250 424 278 254 248 329 322 574 598 162 223 3,904 325
2014 204 383 288 130 156 113 174 106 269 209 160 284 2,476 206 63% -119
2015 116 139 915 243 286 206 271 176 196 193 186 95| 3,022| 252 122% 46
2016 120 118 220 219 238 308 290 1,513 216 86% -36
2015| 86% 70%
Ruling/Other dispositions to date are down 30% from 2015, up 4% from 2014, and down 25% from 2013 2014 105% 104%
mc__:@\oﬂrmﬂ. dispositions monthly average is down 14% from 2015, up 5% from 2014, and down 34% from 2013 2013| 66% 75%
chg 2016 avg | chg 2016 YTD
BALANCE OPEN CASES
Jan Feb Mar Apr May | Jun Jul Aug Sep Oct Nov Dec Avg. | %Chaof | YrUT
Avg AvgChg
2013 4,182 4,212 3,988 3,043 4,275 4,613 4,716 4,776] 4,423 3,914 3,887 3,776 4,225
2014 | 3,724 3,566| 3,667 4,329 4,775 4,892| 4,914 5,022] 4,942 4,851 4,761 4,597 4,503 107% 278
2015 | 4,580] 4,591| 4,002 4,221 4,332| 4,420 4,396 4,473 4,398 4,349 4,387 4,673 4,402 98% -102
2016 | 4,869| 5,000 4,989 5,186 5,091 5,011} 5,035 5,026 114% 624
2015) 114% 115%
Ruling/Other balance to date is up 15% from 2015, up 18% from 2014, and up 18% from 2013 2014] 112% 118%
Ruling/Other balance monthly average is up 14% from 2015, up 12% from 2014, and up 19% from 2013 2013} 119% 118%

chg 2016 avg

chg 2016 YTD

jz




TAX FY TRENDS - FO
Program Codes 15, 17, 18, 32, 45, 46, 47, 48, 49

NEW OPENED CASES

FY Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. % qu of >“M_Nmm
2013 223 245 299 199 243 321 233 264 247 242 307 411 3,234 270
2014 232 320 285 230 222 217 217 234 255 178 253 253 2,806 241 90% -28
2015 124 197 271 194 189 300 247 235 177 136 268 270 2,608 217 90% -24
2016 127 244 253 141 254 170 169 1,358 194 89% -23
2015 89% 89%
Tax registrations to date are down 11% from 2015, down 21% from 2014, and down 23% from 2013 2014} 80% 79%
Tax registrations monthly average is down 11% from 2015, down 20% from 2014, and down 28% from 2013 2013 72% 77%
chg 2016 avg | chg 2016 YTD
CLOSED CASES
Jan Feb Mar Apr May: Jun Jul Aug Sep Oct Nov Dec Total Avg. % M”M of >MM.M_HQ
2013 299 222 475 590 375 301 214 263 352 231 151 185 3,658 305
2014 208 265 232 129 257 300 200 149 195 174 145 120 2,374 198 65% -107
2015 81 150 143 212 252 272 196 93 64 76 81 139 1,759 147 74% -51
2016 121 73 141 164 160 285 512 1,456 208 142% 61
2015 142% 111%
Tax dispositions to date are up 11% from 2015, down 8% from 2014, and down 41% from 2013 2014 105% 92%
Tax dispositions monthly average is up 42% from 2015, up 5% from 2014, and down 32% from 2013 2013| 68% 59%
chg 2016 avg | chg 2016 YTD
BALANCE OPEN CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. % M”N of >HMN_“.Q
2013 3,606 3,629| 3,453 3,062| 2,930| 2,949 2,967| 2,965| 2,861 2,872| 3,028 3,253 3,131
2014 3,276| 3,328| 3,381 3,482| 3,447| 3,363| 3,379| 3,463| 3,523| 3,526 3,633 3,766 3,464 111% 333
2015 3,808| 3,854 3,979 3,961| 3,807| 3,923 3,969| 4,112| 4,223| 4,283] 4,470 4,574 4,088 118% 624
2016 4,580 4,742 4,853 4,830 4,918 4,802] 4,458 4,740 116% 653
2015 116% 121%
Tax balance to date is up 21% from 2015, up 40% from 2014, and up 47% from 2013 2014 137% 140%
Tax balance monthly average is up 16% from 2015, up 37% from 2014, and up 51% from 2013 2013} 151% 147%
chg 2016 avg § chg 2016 YTD

jz




DI FY TRENDS - FO
Program Codes 7, 10, 11, 12, 16 & 20

NEW OPENED CASES

FY Jan Feb Mar | Apr | May | Jun Jul Aug | Sep Oct Nov | Dec | Total Avg. % Mum of >HMMHQ
2013 982 811 995 971 970 884| 1,043| 991{ 1,046| 1,086 941 945| 11,665 972
2014 | 1,004 958| 979| 1,158 1,088| 1,131| 1,352| 1,027 1,113} 1,102 815| 1,062] 12,789| 1,066 110% 94
2015 1,104, 990{ 1,035| 1,085 1,019{ 1,141| 1,205| 1,158 1,004 992 871 921] 12,525| 1,044 98% -22
2016 861 995 1,140 979 944 974 790 6,683 955 91% -89
2015 91% 88%
Dl registrations to date are down 12% from 2015, down 13% from 2014, and even with 2013 2014 90% 87%
DI registrations monthly average is down 9% from 2015, down 10% from 2014, and down 2% from 2013 2013 98% 100%
chg 2016 avg | chg 2016 YTD
CLOSED CASES
Jan Feb Mar | Apr | May | Jun Jul Aug | Sep Oct Nov | Dec | Total Avg. * Mum of >Hmwnm
2013 1,083 906| 1,186 734 758 860] 1,026| 1,098| 1,223; 1,298 749 822| 11,743 979
2014 835 891 958 927( 1,047 1,038 1,024 1,101| 1,241| 1,165 965( 1,073] 12,265| 1,022 104% 44
2015 1,144} 1,230| 1,376| 1,045 939 978| 1,149( 1,052 906| 1,034 850 964| 12,667| 1,056 103% 33
2016 927 964 852 1,111] 1,096| 1,062 864 6,876| 982 93% -73
2015 93% 87%
DI dispositions to date are down 13% from 2015, up 2% from 2014, and up 5% from 2013 2014 96% 102%
DI dispositions monthly average is down 7% from 2015, down 4% from 2014, and even with 2013 2013| 100% 105%
. chg 2016 avg | chg 2016 YTD
BALANCE OPEN CASES
% Chg of Yr-Yr
Jan Feb Mar Apr May | Jun Jul Aug | Sep Oct Nov Dec Avg. Avg AvgChg
2013 1,277 1,182 991| 1,227 1,437 1,462| 1,481 1,374| 1,198 986 1,177| 1,300 1,258
2014 | 1,469| 1,536| 1,557| 1,788| 1,830| 1,922| 2,250 2,176| 2,048| 1,984| 1,834 1,823 1,851 147% 594
2015 1,782| 1,542} 1,198 1,237| 1,318| 1,480| 1,534| 1,639| 1,737| 1,694| 1,715 1,672 1,546 83% -306
2016 | 1,605 1,636| 1,924| 1,791| 1,638| 1,549| 1,475 1,660 107% 114
2015 107% | 115%
DI balance to date is up 15% from 2015, down 6% from 2014, and up 28% from 2013 2014 90% 94%
DI balance monthly average is up 7% from 2015, down 10% from 2014, and up 32% from 2013 2013 132% 128%

chg 2016 avg

chg 2016 YTD
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UIFY TRENDS - FO
Program Codes 1, 2, 3, 4, 5, 6, 8, 23, 24, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 41, 42

NEW OPENED CASES

FY Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. .xuw_,wmom >Hmwhm
2013 | 33,691 31,654| 33,967 32,876| 33,258| 28,418| 29,941| 30,154| 24,997 28,576 23,320 25,020) 355,872 29,656
2014 | 29,259] 24,091| 26,279 30,284 26,654| 24,702 24,330| 22,177| 21,805] 21,462| 16,062| 19,991| 287,096 23,925 81% -5,731
2015 | 17,415| 16,163 19,647} 21,674| 18,055] 19,418| 20,036| 18,448 17,611| 19,209( 16,111| 17,146] 220,933 18,411 77% -5,514
2016 | 16,472| 15,966| 18,071 18,348| 17,340| 18,040( 16,201 120,438| 17,205 93% -1,206
Multi 5 1 4 2015 93% 91%
Ul registrations to date are down 9% from 2015, down 35% from 2014, and down 46% from 2013 2014 72% 65%
Ul registrations monthly average is down 7% from 2015, down 28% from 2014, and down 42% from 2013 2013| 58% 54%
chg 2016 avg | chg 2016 YTD
CLOSED CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. .x,wwwo* >Mm_mﬁm
2013 | 33,153] 33,375| 37,440| 29,390| 29,752| 26,058| 35,658| 33,322| 29,065| 27,591| 24,375| 22,868| 362,047| 30,171
2014 | 26,057| 25,250| 26,573| 26,957 27,140 25,221| 25,688| 24,541 20,520| 23,658| 17,228| 18,900| 287,733} 23,978 79% -6,193
2015 | 19,584| 20,754 20,060| 19,749 18,729 19,303| 19,666| 17,767 17,577 18,931| 15,488| 17,087] 224,695| 18,725 78% -5,253
2016 | 15,904} 17,321 19,541 15,807 17,320| 17,645| 15,409 118,947| 16,992 91% -1,732
Muiti 1/10 2110 16 2/4 2015 91% 86%
Ul dispositions to date are down 14% from 2015, down 35% from 2014, and down 47% from 2013 2014 71% 65%
Ul dispositions monthly average is down 9% from 2015, down 29% from 2014, and down 44% from 2013 2013 56% 53%
chg 2016 avg | chg 2016 YTD
BALANCE OPEN CASES
% Chg of Yr-Yr
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. Avg AvgChg
2013 | 31,303| 29,396| 25,859| 29,169 32,572| 34,851| 29,038| 25,729 21,580| 22,445| 21,288 23,364 27,216
2014 | 25,994| 24,779| 24,421| 27,670| 27,131| 26,548| 25,113| 22,670] 23,888| 21,619| 20,404| 21,447 24,307 89% -2,909
2015 | 19,211| 14,570| 14,111| 15,981| 15,268| 15,304| 15,571| 16,198| 16,183} 16,430{ 17,047| 17,067 16,078 66% -8,229
2016 | 17,568| 16,169| 14,610| 17,117| 17,104| 17,469| 18,206 16,892 | 105% 813
IMutti 9 9 12 13 12 4 2015{ 105% 107%
Ul balance to date is up 7% from 2015, down 35% from 2014, and down 44% from 2013 2014 69% 65%
Ul balance monthly average is up 5% from 2015, down 31% from 2014, and down 38% from 2013 2013| 62% 56%

chg 2016 avg

chg 2016 YTD

jz



FY Ul TRENDS-AO
Program Codes 1, 2, 3, 4, 5, 6, 8, 23, 24, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 41, 42

REGISTRATIONS

% OEQ Yr-Yr

July Aug Sept Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. of Avg AvgChg

13/14 | 1,997 | 1,978 | 2,276 | 2,233} 1,541 | 1,591 | 1,620 | 1,608 | 1,558 | 1,883 | 1,572 | 1,743 | 21,600 | 1,800

14/15 | 1,790 | 1,676 | 1,563 | 1,795] 1,234 | 1,332 | 1,027 | 1,225 | 1,534 | 1,518 | 1,394 | 1,056 | 17,144 | 1,429 79% -371

15/16 | 1,583 | 1,480 999 (1,070 1,114 | 1,142 937 967 1,345 | 1,211 960 | 1,322 14,130 | 1,178 82% -251

16/17 996 996 996 85% -182
15/16 85% 63%

Ul registrations Jan to date are down 37% from 15/16, down 44% from 14/15, and down 50% from 13/14 14/15 70% 56%

Ul registration monthly average is down 15% from 15/16, down 30% from 14/15, and down 45% from 13/14 13/14 55% 50%

chg 14/15avg | chg 14115YTD

DISPOSITIONS

%Chg | vive

July Aug Sept Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. of Avg AvaChg

13114 | 2,173 | 2,602 | 2,040 | 1,787 1,682 | 2,083 | 1,443 | 1,490 | 1,689 | 1,817 | 1,599 | 1,548 | 21,853 | 1,821

14/15 | 1,518 | 1,752 | 1,871 | 1,503 1,381 | 1,571 | 1,348 | 1,285 | 1,212 | 1,271 | 1,231 {1,733 | 17,676 | 1,473 81% -348

15/16 | 1,782 | 1,527 | 1,318 | 1,139} 907 1,345 | 1,168 799 1,359 919 1,221 | 678 | 14,162 | 1,180 80% -293

16/17 923 923 923 78% -257
15/16 78% 52%

Ul dispositions Jan to date are down 48% from 15/16, down 39% from 14/15, and down 58% from 13/14 14/15 63% 61%

Ul disposition monthly average is down 22% from 15/16, down 37% from 14/15, and down 49% from 13/14 13/14 51% 42%

chg 14/15avg | chg 1415 YTD

BALANCE OPEN CASES

July Aug Sept | Oct | Nov Dec Jan Feb Mar April May | June Avg. % Chg Yr-vr
of Avg AvgChg
13114 | 2,329 | 1,684 | 1,923 {2,373 | 2,360 | 1,827 | 1,994 | 2,106 | 1,936 | 1,986 | 1,979 | 2,166 2,055
14/15 | 2,432 | 2,349 | 2,047 |2,340| 2,181 | 1,937 | 1,613 | 1,549 | 1,873 | 2,120 | 2,277 | 1,599 2,026 99% -29
1516 | 1,394 | 1,342 | 1,021 | 949 | 1,161 943 713 878 902 1,185 917 | 1,560 1,080 53% -946
16/17 | 1,631 . 1,631 151% 551
15/16 | 151% 117%
Ul balance of open cases to date are up 17% from 15/16, down 33% from 14/15, and down 30% from 13/14 14/15 80% 67%
Ul balance monthly average is up 51% from 15/16, down 20% from 14/15, and down 21% from 13/14 13/14 79% 70%

chg 14/15avg | chg 14/156 YTD
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FY DI TRENDS-AO
Program Codes 7,10, 11, 12, 16 & 20

REGISTRATIONS

July | Aug Sept | Oct Nov  Dec | Jan Feb Mar | April | May | June | Total | Avg. M\wMﬂM >Hm.%m
1314 37 61 74 88 55 43 35 45 36 60 48 57 639 53
14/15]| 55 39 59 69 52 71 59 54 57 72 56 51 694 58 109% 5
1516 52 9 72 37 38 54 41 33 60 44 46 60 628 52 90% -6
16/17 ] 41 41 41 78% -11
15/16 | 78% 79%
14/15 71% 75%
DI registrations Jan to date are down 21% from 15/16, down 25% from 14/15, up 11% from 13/14. 13/14 77% 111%
DI registration monthly average is down 22% from 15/16, down 29% from 14/15, and down 23% from 13/14. chg 1415 avg  [chg to 14/15 YTD
DISPOSITIONS
July | Aug | Sept | Oct | Nov | Dec | Jan Feb | Mar | April | May June | Total | Avg. WMNM >Hmwﬂm
1314 | 53 69 52 44 56 78 59 37 38 50 45 46 627 52
14/15| 45 50 50 55 45 56 59 74 53 59 74 52 672 56 107% 4
15116 | 80 56 101 87 34 55 39 31 61 37 48 47 676 56 101% 0
16/17| 31 31 31 | 1502% -25
15116 | 55% 39%
14/15 | 55% 69%
DI dispositions Jan to date are down 61% from 15/16, down 31% from 14/15, down 42% from 13/14. 13/14 59% 58%
DI disposition monthly average is down 45% from 15/16, down 45% from 14/15, and down 41% from 13/14. chg 14115 avg fehg to 14/15 YTD
BALANCE OPEN CASES
July | Aug | Sept | Oct Nov | Dec Jan Feb Mar | April | May | June Avg. w«MﬂM >HM_N_” g
13/14| 55 49 71 116 115 79 52 61 60 68 71 82 73
14/15]| 92 81 91 106 112 82 127 107 111 125 109 106 104 142% 31
1516 77 112 82 32 37 34 36 38 38 44 43 55 52 142% -52
16/17 | 65 65 40% 13
15/16 | 124% 84%
14/15 62% 71%
Open Balance of DI case to date is down 16% from 15/16, down 29% from 14/15, and up 18% from 13/14. 13/14 89% 118%
Open Balance monthly average up 24% from 15/16, down 38% from 14/15, and down 11% from 13/14. chg 1415 avg [ohg to 14/15 YTD

M




FY TAX TRENDS-AO

Program Codes 15, 17, 18, 32, 45, 46, 47, 48

REGISTRATIONS

chg 14/15 avg

chg 14115 YTD

July Aug Sept Oct Nov Dec Jan Feb Mar Apr May June | Total | Avg. M\wmww >wmw_”m
13/14 12 12 5 42 9 27 24 11 18 9 1 8 178 15
14/15 0 5 10 5 11 9 3 8 9 5 6. 1 72 6 40% -9
15/16 6 5 10 5 2 4 9 1 6 4 8 11 71 6 99% 0
16/17 15 15 15 254% 9
15/16 | 254% 250%
Tax registrations Jan to date are 150% up from 15/16 and up 25% from 13/14 14/15 | 250%
Tax registration monthly average is up 154% from 15/16, up 150% from 14/15, and up 1% from 13/14 13/14 101% 125%
chg 14/15 avg | chg 14/15 YTD
DISPOSITIONS
July Aug Sept Oct Nov Dec Jan Feb Mar Apr May | June | Total | Avg. % Chg Yr-Yr
of Avg AvgChg
13/14 28 38 18 20 13 39 8 16 12 7 13 32 244 20
14/15 6 10 0 5 7 5 5 13 0 12 10 3 76 6 31% -14
15/16 7 9 4 11 4 4 9 11 6 1 3 5 74 6 97% 0
16/17 7 7 7 114% 1
. 15/16 | 114% 100%
Tax dispositions Jan to date are equal to 15/16, up 17% from 14/15 and down 75% from 13/14. 14115 | 111% 117%
Tax disposition monthly average is up 14% from 15/16, up 11% from 14/15, and down 66% from 13/14. 13/14 34% 25%
chg 14/15avg | chg 14115YTD
BALANCE OPEN CASES
July Aug Sept Oct Nov Dec Jan Feb Mar Apr May | June Avg. % Chg YrYr
of Avg AvgChg
13114 82 58 48 67 68 51 74 63 69 71 59 35 62
14/15 22 18 28 27 31 35 33 28 37 30 26 25 28 46% -34
15/16 24 20 26 20 19 19 19 9 9 12 17 23 18 64% -10
16/17 32 32 177% 14
1516 | 177% 133%
Tax balance of open cases to date is up 33% from 15/16, up 45% from 14/15, and down 61% from 13/14 14/15 113% 145%
Tax balance monthly average is up 77% fomr 15/16, up 13% from 14/15, and down 48% from 13/14 13/14 52% 39%
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FY OTHER TRENDS-AO
Program Codes 9,13, 14, 19, 21,22, 40, 44

REGISTRATIONS
July Aug Sept Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. % Chg of Yr-Yr
. Avyg AvgChg
13114 11 4 4 14 7 4 2 2 8 7 2 4 69 6
14/15 2 9 4 4 1 5 6 1 5 13 14 8 72 6 104% 0
15/16 1 10 7 2 2 6 2 2 1 1 4 4 42 4 58% -3
16/17 7 7 7 200% 4
15/16 | 200% 700%
Other registrations Jan to date is are up 600% from 15/16, up 250% from 14/15, and down 36% from 13/14. 14/15 117% 350%
Other registration monthly average is up 100% from 15/16, up 17% from 14/15, and up 22% from 13/14. 13/14 122% 64%
chg 14/15 avg chg 14115 YTD
DISPOSITIONS
July Aug Sept Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. % Mﬂm of >HMM_“@
1314 4 7 10 2 9 8 7 2 4 3 4 8 68 6
14/15 6 1 4 5 5 5 3 5 4 4 5 10 57 5 84% -1
15/16 19 5 9 5 2 9 1 1 3 1 1 2 58 5 102% 0
16/17 4 4 4 83% -1
15/16 83% 21%
Other dispositions Jan to date are down 79% from 15/16, down 33% from 14/15, and equal to 13/14. 14/15 84% 67%
Other disposition monthly average down 17% from 15/16, down 16% from 14/15, and down 29% from 13/14. 13/14 71% 100%
chg 14/15 avg chg 14115 YTD
BALANCE OPEN CASES
July Aug Sept Oct Nov Dec Jan Feb Mar April May June Avg. % Chg of Yr-Yr
Avg AvgChg
13114 18 13 7 19 19 13 1 1 9 13 11 7 11
14/15 3 11 11 10 6 7 10 6 7 15 24 22 11 101% 0
15/16 4 9 8 5 5 2 3 4 2 2 5 7 5 42% -6
16/17 10 10 214% 5
15116 | 214% 250%
Other balance of open cases is up 150% from 15/16, up 233% from 14/15, and down 44% from 13/14. 14/15 91% 333%
Other balance monthly average is up 114% from 15/16, down 9% from 14/15, and down 8% from 13/14. 13/14 92% 56%
chg 14/15 avg chg 14/15YTD
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FY ALL PROGRAM TRENDS-AO

REGISTRATIONS
July Aug Sept Oct Nov Dec Jan Feb Mar | April May | June | Total | Avg. % Chg | oy
of Avg | AvgChg
1314 2,057| 2,055| 2,359| 2,377 1,612| 1,665] 1,681 1,666| 1,620| 1,959| 1,623| 1,812| 22486 1,874
14/15| 1,847 1,729| 1,636| 1,873] 1,298 1,417] 1,095| 1,288 1,605 1,608 1,470 1,116 17,982 71,499 80% -375
15/16| 1,642) 1,586| 1,088| 1,114| 1,156| 1,206 989| 1,003 1,412 1,260 1,018] 1,397} 14,871 1,239 83% -259
16/17] 1,059 1,059 1,059 85% -180
15/16 85% 64%
14/15 71% 57%
Registrations Jan to date down 36% from 15/16, down 43% from 14/15, and down 49% from 13/14. 13/14 57% 51%
Registration monthly average down 15% from 15/16, down 29% from 14/15, and down 43% from 13/14. chg14/15avg | chg 14/15 YTD
DISPOSITIONS
July Aug Sept Oct Nov Dec Jan Feb Mar | April May | June | Total | Avg. % Chg | yoy,
, of Avg | AvgChg
13/14 | 2,258| 2,716 2,120| 1,853| 1,660| 2,208 1,517 1,549| 1,743 1,877| 1,661| 1,634| 22,796 | 1,900 .
14/15 1,583 1,813| 1,925| 1,568 1,438| 1,637| 1,415| 1,377/ 1,269| 1,346| 1,320 1,798| 18,489 | 1,541 81% -359
15/16 1,888| 1,597 1,432 1,242 947 1,413] 1,217 842 1,429 958| 1,273 732] 14,970 | 1,248 81% -293
16/17 965 965 965 846% -283
15/16 7% 51%
_ 14/15 | 63% 61%
Dispositions Jan to date are down 49% from 15/16, down 39% from 14/15, and down 57% from 13/14. 13/14 51% 43%
Disposition monthly average is down 23% from 15/16, down 37% from 14/15, and down 49% from 13/14. chg 14/15avg | chg 14/15 YTD
BALANCE OPEN CASES
July Aug Sept Oct Nov Dec Jan Feb Mar April May June Avg. % Chg Yr-Yr
of Avg | AvgChg
1314 | 2,948| 2,758| 2,509 2,863 2,894| 2,340 2,057| 2,452 1,910 2,509| 2,625 2,671 2,545 ,
14/15 | 2,484 1,804 2,049 2,575| 2,562] 1,970 1,783| 1,690 2,028 2,290( 2,436| 1,752 2,119 83% -426
1516 | 1,499| 1,483| 1,137 1,006| 1,222 998 771 929 951 1,243 982| 1,645 1,156 862% -963
16/17 1,738 , 1,738 963% 583
15/16 | 150% | 116%
14/15. 82% 70%
Open Balance to date is up 16% from 15/16, down 30% from 14/15, and down 41% from 13/14. 13/14 68% 59%
Open Balance monthly average is up 50% from 15/16, down 18% from 14/15, and down 32% from 13/14. chg 14115 avg | chg 14/15 YTD
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APPELLATE OPERATIONS TL & Case Aging TRENDS

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Avg.
maawM 4 509 50%  50%  50% 50%  50%  50%  50%  50%  50%  50%  50% | oo
maawm“\ > 809 80%  80%  80% 80%  80%  80%  80%  80%  80%  80%  80% | 80%
msa_wm\ 190- 9504 95%  95%  95% 95%  95%  95%  95%  95%  95%  95%  95% | 95%
waaw,%o%m 40 40 40 40 40 40 40 40 40 40 40 40 40
1011 45-Day 831%  80.3% 80.9% 81.5%  83.4% 86.7% 859% 77.0%  48.1% 28.8%  11.4% 12.9%| 63.3%
1011 75-Day 97.5%  98.2% 97.5%  98.0%  96.9% 97.2%  98.4% 97.7%  95.6% 89.3%  88.1% 90.1%| 95.4%
10/11 150-Day  99.8%  99.9% 99.9% 100.0%  99.4% 99.9%  99.7% 99.8%  99.7% 99.9%  99.6% 99.8%| 99.8%
Case Agi 26 28 27 27 25 28 28 33 38 38 36 34 31
11112 45-Day 52%  6.9% 4.6% 101%  10.6% 10.5%  11.6% 11.7% 17.2% 16.6%  47.9% 70.0%| 18.6%
11112 75-Day 89.2%  87.9% 60.8%  43.9%  40.0% 43.1% 72.7% 86.4%  89.5% 855%  91.0% 90.8%| 73.4%
11112 150-Day  99.7%  99.4% 99.4%  97.3%  98.9% 99.0%  98.9% 99.2%  99.5% 99.3%  99.3% 99.1%| 99.1%
Case Aging 39 45 43 47 48 44 39 38 39 37 32 30 40
12/13 45-Day 66.4%  57.4% 20.5%  12.8%  28.7% 40.7%  255% 22.1%  14.3% 131%  24.0% 53.3%| 31.6%
12113 75-Day 94.0%  91.8% 81.7%  80.9%  80.6% 76.4%  754% 832%  75.3% 82.7%  76.6% 90.6%| 82.4%
12113 150-Day ~ 99.3%  99.5% 99.4%  99.7%  99.2% 99.0%  99.0% 99.6%  98.3% 99.7%  99.8% 99.7%| 99.4%
g 31 38 44 48 44 49 45 45 41 41 35 201 [ 41
13114 45-Day 62.3%  76.0% 72.4%  56.6%  77.4% 80.5%  745% 52.4%  525% 51.0%  591% 77.1%| 66.0%
13114 75-Day 92.1%  94.4% 90.7%  90.3%  94.8% 96.3%  97.3% 931%  92.3% 91.6%  93.3% 96.3%| 93.5%
13114 150-Day  99.7%  99.7% 99.8%  99.8%  99.6% 99.9%  99.9% 99.5%  99.6% 99.4%  99.6% 99.9%| 99.7%
Case Agi 30.1 31.0 322 301 284 240 311 350 338 318 278 203 | 304
1415 45-Day 77.9%  79.7% 69.8%  42.1%  48.6% 56.9%  38.5% 39.7%  42.4% 45.1%  20.5% 57.5%| 51.6%
14/15 75-Day 96.9%  96.4% 957%  96.1%  90.6% 93.4%  91.3% 88.8%  821% 67.8%  77.4% 93.6%| 89.2%
14/15 150-Day  99.2%  99.8% 99.8%  99.8%  99.7% 99.8%  99.5% 99.5%  99.0% 99.9%  99.8% 99.8%| 99.6%
Case Aqi 28.3 303 323 351 359 376 360 411 388 415 334 339 | 354
15/16 45-Day 432%  21.1% 351%  40.2%  69.0% 68.4%  82.5% 810%  73.4% 72.8%  77.7% 79.8%| 62.0%
15116 75-Day 92.4%  94.6% 87.9%  89.1%  95.3% 94.6%  96.4% 97.3%  97.6% 96.6%  93.4% 94.6%| 941%
15116 150-Day ~ 99.6%  99.8% 99.8%  99.4%  99.8% 98.9%  99.4% 99.5%  99.8% 99.7%  99.2% 99.8%| 99.6%
Case Aging 37.3 409 422 331 329 298 206 315 308 312 292 250 | 328
1617 45-Day 77.4%  78.9% 621%  47.7% 66.5%
16/17 75-Day 98.0%  952% 92.3%  95.1% 95.1%
16/7 150-Day  99.7%  99.4% 99.7%  100.0% 99.7%
|case Aging 29,0 334 323 401 33.7




APPELLATE OPERATIONS ~ REPORT SUMMARY
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APPELLATE 2016-2017 AO ‘
[ ] July Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun | Average |Current Mo. [TOTAL Appellants
WORKLOAD % of Avg. Current Mo.
Registrations
Ul TL 996 986 991 99% 1,982
DI 41 51 46 111% 92
Ruling & T-R 7 4 6 73% 11
Tax 15 15 15 100% 30
Other 0 3 2 200% 3
Total 1,059 1,059 0 0 0 0 0 0 0 0 0 0 1,059 100% 2,118 619
Multi Cases
Dispositions
Ul TL 923 1,325 1,124 118% 2,248
DI 31 65 48 135% 96
Ruling & T-R 4 5 5 111% 9
Tax 7 3 5 60% 10
Other 0 3 2 200% 3
Total 965 1,401 0 0 0 0 0 0 0 0 0 0 1,183 118% 2,366 846
Multi Case/Clt
Balance - Open Cases
Ul TL 1,631 1,291 1,461 88%
DI 65 51 58 88%
Ruling & T-R 9 8 9 94%
Tax 32 44 38 116%
Other 1 1 1 100%
Total 1,738 1,395 0 0 0 0 0 0 0 0 0 0 1,567 89% 797 Estimate
Multi Cases
FO to AO Appeal Rate
Ul TL 5.6% 6.4% 6.0% 106%
DI 3.9% 5.9% 4.9% 121%
Ruling & T-R 2.4% 1.4% 1.9% 75%
Tax 5.3% 2.9% 4.1% 2%
Other 0.0% 23.1% 11.5% 200%
Overall Rate 5.5% 6.2% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 1.0% 637%




APPELLATE OPERATIONS ~ REPORT SUMMARY
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APPELLATE 2013-2014 AO
_ _ July Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Average |Current Mo.
TIME LAPSE % of Avg.
45 Day-50 % 48 28 38 74%
75 Day- 80 % 95 91 93 98%
150 Day- 95 % 100 100 100 100%
CASE AGE
Avg Days-Ul (mean) 40.1 37.7 38.9 97%
Avg Days-Ul (median) 38.0 34.0 36.0 94%
40 0%
Over 120 days old
Ul Cases 3 3 3 100%
Ul % 0% 0% 0% 133%
Ul % wiout Mutis 0% 0% 0% 133%
NET PYs USED
ALJ 7.49 7.5 100%
AO Non ALJ 19.11 19.1 100%
CTU Non ALJ 1.90 1.9 100%
Net PYs 28.50 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 28.5 100%
RATIOS
AO wio transcribers 2.55 2.55 100%
AO with transcribers 2.81 2.81 100%
|
TRANSCRIPTS 26 28 27 104% 54
PAGES 2,028 1,861 1,945 96% 3,889
AVG PGS Per T/S 78 66
_
PRODUCTIVITY
ALJ Disp/wk 29.3 #DIV/0! #DIV/0!
Trans Pgs/day 48.52 #DIV/0! #DIV/O!




APPELLATE OPERATIONS ~ REPORT SUMMARY
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APPELLATE 2016 AO |
_ _ Jan Feb March April May June July Aug Sep Oct Nov Dec Average |Current Mo. [TOTAL Appellants
WORKLOAD % of Avg. Current Mo.
Registrations
Ul TL 937 967 1,345 1,211 960 1,322 996 986 1,091 90% 8,724
DI 41 33 60 44 46 60 41 51 47 109% 376
Ruling & T-R 2 2 0 1 3 2 7 4 3 152% 21
Tax 9 1 6 4 8 11 15 15 9 174% 69
Other 0 0 1 0 1 2 0 3 1 343% 7
Total 989 1,003 1,412 1,260 1,018 1,397 1,059 1,059 1,150 92% 9,197 619
Multi Cases
Dispositions
Ul TL 1,168 799 1,359 919 1,221 678 923 1,325 1,049 126% 8,392
DI 39 31 61 37 48 47 31 65 45 145% 359
Ruling & T-R 1 1 3 0 0 1 4 5 2 267% 15
Tax 9 11 6 1 3 5 7 3 6 53% 45
Other 0 0 0 1 1 1 0 3 1 400% 6
Total 1,217 842 1,429 958 1,273 732 965 1,401 1,102 127% 8,817 846
- Mutti Case/Clt
Balance - Open Cases
Ul TL 713 878 902 1,185 917 1,560 1,631 1,291 1,135 114%
DI 36 38 38 44 43 55 65 51 46 110%
Ruling & T-R 3 4 1 2 5 6 9 8 5 168%
Tax 19 9 9 12 17 23 32 44 21 213%
Other 0 0 1 0 0 1 1 1 1 200%
Total 771 929 951 1,243 982 1,645 1,738 1,395 1,207 116% 797 Estimate
Multi Cases
FO to AO Appeal Rate
Ul TL 5.5% 6.1% 7.8% 6.2% 6.1% 7.6% 5.6% 6.4% 6.4% 100%
DI 4.3% 3.6% 6.2% 5.2% 4.1% 5.5% 3.9% 5.9% 4.8% 122%
Ruling & T-R 2.8% 2.2% 0.0% 0.5% 1.5% 0.9% 2.4% 1.4% 1.5% 98%
Tax 6.5% 0.8% 8.2% 2.8% 4.9% 6.9% 5.3% 2.9% 4.8% 61%
Other 0.0% 0.0% 5.9% 0.0% 5.3% 25.0% 0.0%| 23.1% 7.4% 312%
Overall Rate 5.4% 5.9% 7.6% 6.1% 5.9% 7.4% 5.5% 6.2% 6.2% 99%




APPELLATE OPERATIONS ~ REPORT SUMMARY
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APPELLATE 2016 AO
_ “ Jan Feb March April May June July Aug Sep Oct Nov Dec Average |Current Mo.
TIME LAPSE % of Avg.
45 Day-50 % 73 78 80 77 79 62 48 28 66 42%
75 Day- 80 % 97 93 95 98 95 92 95 91 95 96%
150 Day- 95 % 100 99 100 100 99 100 100 100 100 100%
CASE AGE
Avg Days-Ul (mean) 31.2 29.2 25.0 29.0 33.4 32.3 40.1 37.7 32.2 117%
Avg Days-Ul (median) 27.0 26.0 22.0 26.0 32.0 30.0 38.0 34.0 294 116%
Over 120 days old
Ul Cases 3 0 1 1 4 1 3 3 2
Ul % 0% 0% 0% 0% 0% 0% 0% 0% 0%
Ul % wiout Mutis 0% 0% 0% 0% 0% 0% 0% 0% 0%
NET PYs USED
ALJ 9.74 7.94 7.30 8.36 8.54 7.59 7.49 8.1 92%
AO Non ALJ 17.33 19.30 19.29 19.62 18.32 19.95 19.11 19.0 101%
CTU Non ALJ 3.33 2.52 2.89 2.34 2.43 2.15 1.90 2.5 76%
Net PYs 30.40 29.76 29.48 30.32 29.29 29.69 28.50 0.00 0.00 0.00 0.00 0.00 96%
RATIOS
AO w/o transcribers 1.78 2.43 2.64 2.35 2.15 2.63 2.55 2.33 109%
AO with transcribers 2.12 2.75 3.04 2.63 2.43 2.91 2.81 2.64 106%
_
TRANSCRIPTS 37 49 38 38 26 34 26 28 35 81% 276
PAGES 2,917 2,683 2,749 1,955 1,620 2,363 2,028 1,861 2,272 82%| 18,176
AVG PGS Per T/S 79 55 72 51 62 70 78 66 64 103%
|
PRODUCTIVITY
ALJ Disp/wk 329 26.5 46.6 26.0 37.3 21.9 29.3 32.9 89%
Trans Pgs/day 46.10 53.23 45.30 37.98 33.33 49.96 48.52 46.1| 1.0523327




California Unemployment Insurance Appeals Board

Board Appeal Summary Report

Average Days in Transfer from FO Received Date to Date Received at AO

Report Run Date - 9/1/2016 1:54:02 PM, Server: SAC-SQLO01 Database: eCATS_Reporting

August, 2016 July, 2016 June, 2016 May, 2016

Average Case | Average Case | Average Case | Average Case
Days in Count Days in Count Days in Count Days in Count

Transfer Transfer Transfer Transfer
Fr 1.26 57 0.84 62 1.64 73 1.98 99
Ing 1.98 96 2.07 134 3.09 166 2.84 135
Inl 0.41 87 2.20 183 3.05 169 1.35 139
LA 1.66 96 2.30 125 2.70 161 1.22 161
Oak 3.15 61 3.15 52 3.15 67 4.84 104
oc 0.53 62 1.23 124 1.31 121 1.13 110
Ox 0.44 55 0.63 89 0.52 94 1.08 83
Pas 4.50 32 8.93 70 5.19 54 5.69 91
Sac 0.90 30 2.23 64 1.38 86 1.28 39
sSD 3.33 73 2.91 57 3.06 88 4.14 71
SF 1.70 20 3.57 49 0.75 69 2.88 51
SJ 0.74 23 1.35 37 0.64 44 2.07 46
Tax 16.00 1
Total 1.69 692 2.44 1046 2.31 1192 248 1130
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APPELLATE OPERATIONS TL & Case Aging TRENDS

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Avg.
masmm_a 4 509 50%  50%  50% 50%  50%  50%  50%  50%  50%  50%  50% .
ay 50%
mazmwwa > g% 80%  80%  80% 80%  80%  80%  80%  80%  80%  80%  80% | 80%
mwm%wmmm 95%  95%  95%  95%  95%  95%  95%  95%  95%  95%  95%  95% | 95%
MHMQM% 40 40 40 40 40 40 40 40 40 40 40 40 40
10111 450ay  83.1%  80.3% 80.9%  81.5%  83.4% 86.7%  859% 77.0%  48.1% 288%  11.4% 12.9%| 63.3%
1011 75:0ay  97.5%  98.2% 97.5%  98.0%  96.9% 97.2%  98.4% 97.7%  956% 89.3%  88.1% 90.1%| 95.4%
10/11 150-Day  99.8%  99.9% 99.9% 100.0%  99.4% 99.9%  99.7% 99.8%  99.7% 99.9%  99.6% 99.8%| 99.8%
Cas 26 28 27 27 25 28 28 33 38 38 36 34 31
11112 45-Day 52%  6.9% 4.6% 10.1% 106% 105%  11.6% 11.7% 17.2% 16.6%  47.9% 70.0%]| 18.6%
1112 75:0ay  89.2%  87.9% 60.8%  43.9%  40.0% 43.1%  72.7% 86.4%  89.5% 85.5%  91.0% 90.8%| 73.4%
1112 150-Day ~ 99.7%  99.4% 99.4%  97.3%  98.9% 99.0%  98.9% 99.2%  995% 99.3%  99.3% 99.1%| 99.1%
CaseAging 39 45 43 47 48 44 39 38 39 37 32 30 40
12113 45Day  66.4%  57.4% 20.5%  12.8%  28.7% 40.7%  25.5% 22.1%  14.3% 131%  24.0% 53.3%| 31.6%
12113 750ay  94.0%  91.8% 81.7%  80.9%  80.6% 76.4%  75.4% 832%  753% 82.7%  76.6% 90.6%| 82.4%
12113 150-Day  99.3%  99.5% 99.4%  99.7%  99.2% 99.0%  99.0% 99.6%  98.3% 99.7%  99.8% 99.7%l| 99.4%
i 31 38 44 48 44 49 45 45 41 41 35 201 | 41
1314 4502y  62.3%  76.0% 72.4%  56.6%  77.4% 80.5%  745% 52.4%  525% 51.0%  591% 77.1%| 66.0%
13114 75:0ay  92.1%  94.4% 90.7%  90.3%  94.8% 96.3%  97.3% 93.1%  92.3% 91.6%  93.3% 96.3%| 93.5%
13/14 150-Day  99.7%  99.7% 99.8%  99.8%  99.6% 99.9%  99.9% 09.5%  99.6% 99.4%  99.6% 99.9%| 99.7%
Case Aging  30.1 31.0 322 301 284 240 311 350 338 318 278 293 | 304
14115 45Day  77.9%  79.7% 69.8%  42.1%  48.6% 56.9%  385% 39.7%  42.4% 451%  205% 57.5%| 51.6%
14115 75Day  96.9%  96.4% 95.7%  96.1%  90.6% 93.4%  91.3% 88.8%  821% 67.8%  77.4% 93.6%| 89.2%
14115 150-Day  99.2%  99.8% 99.8%  99.8%  99.7% 99.8%  99.5% 99.5%  99.0% 99.9%  99.8% 99.8%| 99.6%
|Case Aging 283 303 323 351 359 376 360 411 388 415 334 339 | 354
1516 45-Day  43.2%  21.1% 35.0%  40.2%  69.0% 68.4%  82.5% 81.0%  734% 72.8%  77.7% 79.8%| 62.0%
1516 75Day  92.4%  94.6% 88.0%  89.1%  95.3% 94.6%  96.4% 97.3%  97.6% 96.6%  93.4% 94.6%| 94.1%
15116 150-Day  99.6%  99.8% 100.0%  99.4%  99.8% 98.9%  99.4% 99.5%  99.8% 99.7%  99.2% 99.8%| 99.6%
37.3 409 422 331 329 298 296 315 308 312 202 250 | 328
16117 45Day  77.4%  78.9% 621%  47.7%  27.8%
1617 750ay  98.0%  952% 92.3%  95.1%  91.1%
16117 150-Day  99.7%  99.4% 99.7% 100.0%  100.0%
ase Agi 29.0 334 323 40.1 37.7




ALL PROGRAM TRENDS-AO

REGISTRATIONS
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec Total | Avg. % Chg Yr-yr
. of Avg | AvgChg
2013} 2,789; 2,721 3,003| 3,403| 2,735| 2,082 2,057 2,055| 2,359| 2,377{ 1,612] 1,665| 28858| 2,405
2014 1,681 1,666 1,620{ 1,959 1,623| 1,812 1,847| 1,729| 1,636] 1,873| 1,298| 1,417} 20,161| 1,680 70% -725
2015| 1,095/ 1,288| 1,605/ 1,608/ 1,470{ 1,116| 1,642| 1,586 1,088| 1,114| 1,156| 1,206| 15974 1,331 79% -349
2016 989| 1,003 1,345, 1,260 1,018] 1,397 1,059| 1,059 9,130| 1,741 86% -190
2015 86% 80%
2014 68% 66%
Registrations Jan to date down 30% from 2015, down 34% from 2014, and down 56% from 2013 2013 47% 44%
Registration monthly average down 14% from 2015, down 32% from 2014, and down 53% from 2013 chgto*14avg | chgto'14 YTD
DISPOSITIONS
Jan Feb Mar | April | May | June | July | Aug | Sept | Oct Nov Dec | Total | Avg. %Chg | vy,
of Avg | AvgChg
2013 | 2,921 2,314| 3,498| 2,810| 2,605| 1,999 2,258; 2,716 2,120 1,853| 1,660| 2,208| 28,962 | 2,414
2014 | 1,517 1,549 1,743| 1,877| 1,661| 1,634| 1,583 1,813| 1,925/ 1,568| 1,438 1,637| 19,945 | 1,662 69% -751
2015 | 1,415| 1,377\ 1,269, 1,346 1,320{ 1,798 1,888| 1,597| 1,432 1,242 947| 1,413] 17.044 | 1,420 85% -242
2016 | 1,217 842 1,359 958| 1,273 732 965 1,401 8,747 | 1,093 77% -327
2015 77% 41%
2014 66% 69%
Dispositions Jan to date are down 59% from 2015, down 31% from 2014, and down 59% from 2013 2013 45% 41%
Disposition monthly average down 23% from 2015, down 34% from 2014, and down 55% from 2013 chgto™4avg | chgto*14 YTD
BALANCE OPEN CASES
Jan Feb Mar | April May | June | July Aug Sept Oct Nov Dec m:._m_om_ﬁ Avg. WMWM >M%m
2013 | 3,663] 2,902 3,018 2,906| 3,014| 3,141| 2,948{ 2,758| 2,509 2,863| 2,894| 2,340| 2,340 | 2,913
2014 | 2,057| 2,452 1,910| 2,509 2,625| 2,671 2,484| 1,804] 2,049| 2,575| 2,562 1,970| 1970 | 2,306 79% -607
2015 1,783 1,690 2,028, 2,290 2,436| 1,752 1,499| 1,483 1,137| 1,006| 1,222 998 998 1,610 70% -695
2016 771 929 902| 1,243 982| 1,645| 1,738| 1,395 1,201 75% -410
2015 75% 64%
2014 52% 52%
Open Balance Jan to date is down 36% from 2015, down 48% from 2014, and down 61% from 2013 2013 41% 39%
Open Balance monthly average down 25% from 2015, down 48% from 2014, and down 59% from 2013 ) chgto'4avg | chgto'14 YD
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OTHER TRENDS-AO
Program Codes 9,13, 14, 19, 21,22, 40, 44

REGISTRATIONS
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec Total | Avg. % Chg of Yr¥r
Avg AvgChg
2013 2 4 6 9 13 5 11 4 4 14 7 4 83 7
2014 2 2 8 7 2 4 2 9 4 4 1 5 50 4 60% -3
2015 6 1 5 13 14 8 1 10 7 2 2 6 75 6 150% 2
2016 2 2 1 1 4 4 7 7 28 4 56% -3
2015 56% 48%
Other registrations Jan to date are down 52% from 2015 and down 22% from 2014, and down 58% from 2013 2014 84% 78%
Other registration monthly average down 44% from 2015, down 16% from 2014, and down 49% from 2013 2013 51% 52%
chg to 14 avg chg to 14 YTD
DISPOSITIONS .
Jan Feb Mar | April | May | June | July Aug Sept Oct Nov Dec | Total | Avg. % Mﬂm of >MM*“@
2013 4 3 3 2 15 4 4 7 10 2 9 8 71 6
2014 7 2 4 3 4 8 6 1 4 5 5 5 54 5 76% -1
2015 3 5 4 4 5 10 19 5 9 5 2 9 80 7 148% 2
2016 1 1 3 1 1 2 4 8 21 3 39% -4
2015 39% 38%
Other dispositions Jan to date are down 62% from 2015, down 40% from 2014, and down 50% from 2013 2014 58% 60%
Other disposition monthly average down 61% from 2015, down 42% from 2014, and down 56% from 2013 2013 44% 50%
chg to 14 avg chg to'14 YTD
BALANCE OPEN CASES
Jan Feb Mar April May June July Aug Sept Oct Nov Dec End of Avg. % Chg of Yr-Yr
yr Total Avg AvgChg
2013 0 2 2 5 2 11 18 13 7 19 19 13 13 9
2014 1 1 9 13 11 7 3 11 11 10 6 7 7 8 81% -2
2015 10 6 7 15 24 22 4 9 8 5 5 2 2 10 130% 2
2016 3 4 2 2 5 7 10 9 5 54% -5
2015 54% 43%
Other balance of open cases is down 57% from 2015, down 25% from 2014, and up 21% from 2013 2014 70% 75%
Other balance monthly average down 46% from 2015, down 30% from 2014, and down 43% from 2013 2013 57% 79%
chg to '14 avg chg to'14 YTD
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TAX TRENDS-AO
Program Codes 15, 17, 18, 32, 45, 46, 47, 48

REGISTRATIONS
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec | Total | Avg. % Chg YrYr
of Avg AvgChg
2013 27 0 0 53 24 17 12 12 5 42 9 27 228 19
2014 24 11 18 9 1 8 0 5 10 5 11 9 111 9 49% -10
2015 3 8 9 5 6 1 6 5 10 5 2 4 64 5 58% -4
2016 9 1 6 4 8 11 15 15 69 9 162% 3
2015 162% 160%
Tax registrations Jan to date are up 60% from 2015, down 9% from 2014, and down 52% from 2013 2014 93% 91%
Tax registration monthly average is up 62% from 2015, down 7% from 2014, and down 55% from 2013 2013 45% 48%
chgto'14avg | chgto'14YTD
DISPOSITIONS
Jan Feb Mar April May June July Aug Sept Oct Nov Dec Total | Avg. % Chg Yrvr
of Avy AvgChg
2013 25 11 15 16 15 10 28 38 18 20 13 39 248 21
2014 8 16 12 7 13 32 6 10 0 5 7 5 121 10 49% -11
2015 5 13 0 12 | 10 3 7 9 4 11 4 4 82 7 68% -3
2016 8 11 6 1 3 5 7 3 44 6 80% -1
2015 80% 75%

Tax dispositions Jan to date are up 25% from 2015, down 58% from 2014 and down 72% from 2013 2014 55% 42%
Tax disposition monthly average is down 20% from 2015, down 45% from 2014, and down 73% from 2013 2013 27% 28%

chgto'14avg | chgto'14YTD

BALANCE OPEN CASES

_ . End of % Ch rYr
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec S_u_.o“wm_ Avg. ouq L_M >Hmmg
2013 72 61 46 83 92 97 82 58 48 67 68 51 51 69
2014 74 63 69 71 59 35 22 18 28 27 31 35 35 44 64% -24
2015 33 28 37 30 26 25 24 20 26 20 19 19 19 26 58% -19
2016 19 9 9 12 17 23 32 44 21 81% -5
2015 81% 74%

Tax balance of open cases Jan to date is down 26% from 2015, down 60% from 2014, and down 72% from 2013 2014 47% 40%
Tax balance monthly average is down 19% fomr 2015, down 53% from 2014, and down 70% from 2013 2013 30% 28%

chgto'14avg | chgto't4 YTD

sp



DI TRENDS-AO
Program Codes 7,10, 11, 12, 16 & 20

REGISTRATIONS
Jan Feb Mar | April | May June | July | Aug | Sept | Oct Nov Dec | Total | Avg. % Chg Yrvr
of Avg | AvgChg
2013 ] 52 121 55 118 84 46 37 61 74 88 55 43 834 70
2014 | 35 45 36 60 48 57 55 39 59 69 52 71 626 52 75% -17
2015 | 59 54 57 72 56 51 52 91 72 37 38 54 693 58 111% 6
2016 | 41 33 60 44 46 60 41 51 376 47 81% -11
2015 81% 76%
2014 90% 100%
DI registrations Jan to date down 24% from 2015, equal to 2014, down 34% from 2013. 2013 68% 66%
DI registration monthly average down 19% from 2015, down 10% from 2014, and down 32% from 2013. chgto14avg | chgto'14 YTD
DISPOSITIONS
Jan Feb Mar | April | May | June | July | Aug | Sept | Oct Nov Dec | Total | Avg. % Chg Yrvr
of Avg | AvgChg
2013 | 69 60 117 88 71 65 53 69 52 44 56 78 822 69
2014 | 59 37 38 50 45 46 45 50 50 55 45 56 576 48 70% -21
2015 | 59 74 53 59 74 52 80 56 101 87 34 55 784 65 136% 17
2016 | 39 31 61 37 48 47 31 65 359 45 69% -20
2015 69% 71%
2014 93% 97%
DI dispositions Jan to date down 29% from 2015, down 3% from 2014, down 39% from 2013. 2013 66% 61%
DI disposition monthly average down 31% from 2015, down 7% from 2014, and down 34% from 2013. chgto'4avg | chgto'14 YTD
BALANCE OPEN CASES
Jan Feb Mar | April | May | June | July | Aug | Sept | Oct Nov | Dec <_wﬂﬂwm_ Avyg. wmww >MM_NM_ g
2013 | 51 110 50 78 91 72 55 49 71 116 115 79 79 78
2014 | 52 61 60 68 71 82 92 81 91 106 112 127 127 84 107% 6
2015 | 127 107 111 125 109 106 77 112 82 32 37 34 34 88 106% 5
2016 | 36 38 38 44 43 55 65 51 46 52% -42
2015 52% 42%
2014 55% 65%
Open Balance of DI Jan to date down 58% from 2015, down 35% from 2014, and down 33% from 2013. 2013 59% 67%
Open Balance monthly average down 48% from 2015, down 45% from 2014, and down 41% from 2013. chgto'14avg | chgto'14 YTD

1%




Ul TRENDS-AO
Program Codes 1, 2, 3, 4, 5, 6, 8, 23, 24, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 41, 42

chg to '14 avg

chg to 14 YTD

REGISTRATIONS
Jan Feb Mar | April | May | June | July Aug Sept Oct Nov | Dec | Total | Avg. % Chg T
0\..\7\@ AvgChg
2013 | 2,708 | 2,596 | 2,942 | 3,223 | 2,614 | 2,014 | 1,997 | 1,978 | 2,276 | 2,233 | 1,541 | 1,591 | 27,713 | 2,309
2014 | 1,620 | 1,608 | 1,558 | 1,883 | 1,572 | 1,743 | 1,790 | 1,676 | 1,563 | 1,795 | 1,234 |1,332] 19,374 | 1,615 70% -695
2015 | 1,027 | 1,225 | 1,534 | 1,518 | 1,394 | 1,056 | 1,583 | 1,480 999 1,070 | 1,114 | 1,142 | 15,142 | 1,262 78% -353
2016 | 937 967 1,345 | 1,211 960 1,322 996 986 8,724 | 1,091 86% -171
2015 86% 81%
Ul registrations Jan to date are down 19% from 2015, down 35% from 2014, and down 57% from 2013 2014 68% 65%
Ul registration monthly average is down 14% from 2015, down 32% from 2014, and down 53% from 2013 2013 47% 43%
chgto'14avg | chgto'14 YTD
DISPOSITIONS
Jan Feb Mar April May | June July Aug Sept Oct Nov | Dec | Total | Avg. % Chg Yr-yr
of Avg AvgChg
2013 | 2,823 | 2,240 | 3,363 | 2,704 | 2,504 | 1,920 | 2,173 | 2602 | 2040 1787 | 1582 | 2083 | 27,821 | 2,318
2014 | 1,443 | 1,490 | 1,689 | 1,817 | 1,599 | 1,548 | 1,518 | 1,752 | 1,871 | 1,503 | 1,381 | 1,571} 19,182 | 1,599 69% -720
2015 | 1,348 | 1,285 | 1,212 | 1,271 | 1,231 | 1,733 | 1,782 | 1,527 | 1,318 | 1,139 907 |1,345] 16,098 | 1,342 84% -257
2016 | 1,168 799 1,359 919 1,221 678 923 1,325 8,392 | 1,049 78% -293
2015 78% 74%
Ul dispositions Jan to date are down 26% from 2015, down 35% from 2014, and down 59% from 2013 2014 66% 65%
Ul disposition monthly average is down 22% from 2015, down 34% from 2014, and down 55% from 2013 2013 45% 41%
chgto'14avg | chg to'14 YTD
BALANCE OPEN CASES
Jan Feb Mar April May | June July Aug Sept Oct Nov | Dec <_wﬂwmm” Avg. H..Mﬂm >wm.w_“m
2013 | 1,933 | 2,279 | 1,809 | 2,336 | 2,432 | 2,491 | 2,329 | 1,684 | 1,923 | 2,373 | 2,360 |1,827} 1,827 | 2,148
2014 | 1,994 | 2,106 | 1,936 | 1,986 | 1,979 | 2,166 | 2,432 | 2,349 | 2,047 | 2,340 | 2,181 [ 1,937} 1937 | 2,121 99% -27
2015 | 1,613 | 1,549 | 1,873 | 2,120 | 2,277 | 1,599 | 1,394 | 1,342 | 1,021 949 1,161 | 1,161 | 1,161 | 1,505 71% -616
2016 713 878 902 1,185 917 1,560 | 1,631 | 1,291 9,077 | 1,135 75% -370
2015 75% 66%
Ul balance of open cases Jan to date are down 34% from 2015, down 46% from 2014, and down 48% from 2013 2014 53% 54%
Ul balance monthly average is down 25% from 2015, down 47% from 2014, and down 47% from 2013 2013 53% 52%

sp
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APPELLATE OPERATIONS TL & Case Aging TRENDS

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Avg.
masqu * s0%  50%  50%  50%  50%  50%  50%  50%  50%  50%  50%  50% —
ma:mwﬂ\a > o9 80%  80%  80% 80%  80%  80%  80%  80%  80%  80%  80% | 80%
mwo:.wwm 95% 95%  95%  95% 95%  95%  95%  95%  95%  95%  95%  95% | 95%
MHMQM% 40 40 40 40 40 40 40 40 40 40 40 40 40
101 45Day  831%  80.3% 80.9% 81.5% 834% 86.7% 859% 77.0% 48.1% 288%  11.4% 12.9%| 63.3%
101 750ay  97.5%  98.2% 97.5%  98.0%  96.9% 97.2%  98.4% 97.7%  95.6% 89.3%  88.1% 90.1%| 95.4%
10/11 150-Day  99.8%  99.9% 99.9% 100.0%  99.4% 99.9%  99.7% 99.8%  99.7% 99.9%  99.6% 99.8%| 99.8%

26 28 27 27 25 28 28 33 38 38 36 34 31

52%  69% 46% 101%  106% 10.5% 11.6% 11.7% 17.2% 16.6%  47.9% 70.0%)| 18.6%
1112 750ay  89.2%  87.9% 60.8%  43.9%  40.0% 43.1%  72.7% 86.4%  89.5% 85.5%  91.0% 90.8%| 73.4%
1112 150-Day  99.7%  99.4% 99.4%  97.3%  98.9% 99.0%  98.9% 99.2%  99.5% 99.3%  99.3% 99.1%| 99.1%
Case Aqi 39 45 43 47 48 44 39 38 39 37 32 30 40
12113 45Day  66.4%  57.4% 20.5%  12.8%  28.7% 40.7%  255% 22.1%  14.3% 131%  24.0% 53.3%| 31.6%
12113 75Day  94.0%  91.8% 81.7%  80.9%  80.6% 76.4%  75.4% 83.2%  753% 82.7%  76.6% 90.6%| 82.4%
12113 150-Day ~ 99.3%  99.5% 99.4%  99.7%  99.2% 99.0%  99.0% 99.6%  98.3% 99.7%  99.8% 99.7%| 99.4%
Case Aging 31 38 44 48 44 49 45 45 41 41 35 201 | 41
13114 45Day  62.3%  76.0% 72.4%  56.6%  77.4% 80.5%  745% 52.4%  525% 51.0%  591% 77.1%| 66.0%
1314 750ay  92.1%  94.4% 90.7%  90.3%  94.8% 96.3%  97.3% 93.1%  92.3% 91.6%  93.3% 96.3%| 93.5%
13114 150-Day  99.7%  99.7% 99.8%  99.8%  99.6% 99.9%  99.9% 99.5%  99.6% 99.4%  99.6% 99.9%| 99.7%
Case Aging  30.1 310 322 301 284 240 311 350 338 318  27.8 293 | 304
14115 45Day  77.9%  79.7% 69.8%  42.1%  48.6% 56.9%  38.5% 39.7%  42.4% 451%  205% 57.5%| 51.6%
14115 75:Day  96.9%  96.4% 95.7%  96.1%  90.6% 93.4%  91.3% 88.8%  82.1% 67.8%  77.4% 93.6%| 89.2%
14115 150-Day  99.2%  99.8% 99.8%  99.8%  99.7% 99.8%  99.5% 99.5%  99.0% 99.9%  99.8% 99.8%| 99.6%
|case Ading 283 303 323 351 359 376 360 411 388 415 334 339 | 354
1516 45Day  432%  21.1% 350%  40.2%  69.0% 68.4%  825% 81.0%  73.4% 72.8%  77.7% 79.8%| 62.0%
15116 75-Day ~ 92.4%  94.6% 88.0%  89.1%  953% 94.6%  96.4% 97.3%  97.6% 96.6%  934% 94.6%| 94.1%
1516 150-Day  99.6%  99.8% 100.0%  99.4%  99.8% 98.9%  99.4% 99.5%  99.8% 99.7%  99.2% 99.8%| 99.6%
Case Aging  37.3 409 422 331 329 298 296 315 308 312 292 250 | 328
16117 45Day  77.4%  78.9% 621%  47.7%  27.8%

1617 750ay  98.0%  952% 92.3%  951%  91.1%
1617 150-Day  99.7%  99.4% 99.7%  100.0%  100.0%
Case Aging  29.0 334 323 401 37.7




Monthly Board Meeting Litigation Report - August 2016
AGENDA ITEM 9

LITIGATION CASES PENDING TOTAL =105
SUPERIOR COURT: Claimant Petitions..........ccccoceoviiieioiiceeciee e 74
Employer Petitions.......ccccocciieiiinicin e 11
EDD Petitions........covieiiiieeiiiiriee e, 0
Non-benefit Court Cases ......cccvvcvvverienieesvrsrecee e 4
APPELLATE COURT: Claimant Appeals.......c.ccccvvieiiiiiiiivcii e 12
Employer APpeals.......coocccieiiiee e, 2
EDD APpPeals......ccciiiieiie it 0
Non-benefit Court Cases ......ccccoverrvivvevivien v e 0
ISSUES: Ul..oiiiiii ettt s 84
LIz S TSP 4
Non-benefit Court Cases ........cccvevvvinieciei i, 6

2016 CALENDAR YEAR ACTIVITY - Benefit & Tax Cases

LITIGATION CASES FILED YTD August
SUPERIOR COURT: Claimant PEttions................ccovvvcorrreerreven. ' 18 3
Employer Petitions.........cccoccovviienivieninnns 5 1
EDD Petitions.......cccccccveiviriviens i, 0 0
APPELLATE COURT: Claimant Appeals.........ccccocevvivicvnnsinevveennn. 3 0
Employer Appeals.......ccccccoeviiivivieeinene 1 0
EDD Appeals......ccccccoevieeiiviecciereieeei 0 0

LITIGATION CASES CLOSED YTD August
SUPERIOR COURT: Claimant Petitions.........cccccooveveeriniecnn, 50 8
Employer Petitions.......ccccccoiveiiieenne 10 2
EDD Petitions.........ccoovvviniciien e, 0 0
APPELLATE COURT: Claimant Appeals..........c.coceevivviviieesienenne. 3 2
Employer Appeals.........cccoevviiiiiniiinnncne 0 0
EDD Appeals......cccccoermrinniinenciiinne s 0 0

2016 Decision Summary

Claimant Appeals Employer Appeals : CUIAB Decisions
Win: 2 L oss: 48 Win: 0 Loss: 6 Affirmed: 54 Reversed: 2 Remanded: 0



Monthly Board Meeting Litigation Report - July 2016
AGENDA ITEM 9

LITIGATION CASES PENDING TOTAL = 116

SUPERIOR COURT: Claimant Petitions............ccccueoecieeiiieceee e 79
Employer Petitions.........c.ccoeviieieeceeee et 11
EDD Petitions........cccoei v 0
Non-benefit Court Cases .........cccevveveiceieecciecie e 7
APPELLATE COURT: Claimant ApPeals..........ocuoeveeeeeeeee oo e seereeeeeeesennn 14
Employer Appeals.........cccoceeceieeiiiieieee e 2

EDD APPEAIS......cioctiiiin ettt
Non-benefit Court Cases ......ccvvvvevieeieeeiece e 0
ISSUES: Ul et 89
Dl 14
JLIE= S SRS 3
Non-benefit Court Cases .......c..ccovcvvvveciviecrcccieeeeeen, 10

2016 CALENDAR YEAR ACTIVITY - Benefit & Tax Cases
LITIGATION CASES FILED YTD

July
SUPERIOR COURT: Claimant Petitions..............ccovcvreveeveceeennene. 15 2
Employer Petitions............c.cocoevie e, 3 1
EDD Petitions.......ccccevovenivviieiiee e, 0 0
APPELLATE COURT: Claimant Appeals..........ccocoeveeeeveeeieeennn. 3 1
' Employer Appeals...........coeeeeeevevevereeenneen, 1 0
EDD Appeals.....cccccovevieicerecrece e 0 0
LITIGATION CASES CLOSED YTD July
SUPERIOR COURT: Claimant Petitions.............cccoveviviiiveeennne. 42 7 5
Employer Petitions........c.coccoceeiieviiinnnn, 8 0
EDD Petitions........ccccovveiivnniireciceenn, 0 0
APPELLATE COURT: Claimant Appeals...........cccceeeverivieeieenee, 1 0
Employer Appeals........ccccceeeeecrieiirieennnenn. 0 0
EDD Appeals.......ccceevmmnieesecee et 0 0
2016 Decision Summary
Claimant Appeals Employer Appeals CUIAB Decisions
Win: 2 Loss: 38 Win: 0 Loss: 5 Affirmed: 43 Reversed:2 Remanded: 0



CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
AUGUST 2016 PERFORMANCE INDICATORS

FIELD OPERATIONS

MEETING DOL STANDARDS
Ul TIMELAPSE CASES

DOL
Closed Cases Closed Standard
% Closed in <= 30 Days 59.9% >60%
% Closed in <= 45 Days 78.9% >80%
DOL
Pending Cases Avg. Days Standard
Case Aging ' 28.1 <30
WORKLOAD ul ALL
Opened 18,807 20,251
Closed 18,700 20,264
Balance of Open Cases 18,246 29,078

CYCLE TIME: AVERAGE DAYS TO CLOSE APPEALS

Days
Ul Timelapse Appeals 40
DI Appeals (including PFL) 77
All Programs 63

Ul WORKLOAD COMPOSITION AT INTAKE (OPENED)

Regular Ul Appeals as % of All Ul 95%
Ul Extensions as % of All Ul 5%

Ul WORKLOAD COMPOSITION AT END OF MONTH
OPEN BALANCE:

5%

Ul Extensions made up 5% of Ul Open Balance, and
Regular Ul cases made up 95%.

APPELLATE OPERATIONS

MEETING DOL GUIDELINES & STANDARDS
Ul TIMELAPSE CASES

DOL
Closed Cases Closed Guideline
% Closed in <= 45 Days 27.8% >50%
% Closed in <= 75 Days 91.1% 280%
DOL
Pending Cases Avg. Days Standard
Case Aging 37.7 <40
WORKLOAD ul ALL
Opened 986 1,059
Closed 1,325 1,401
Balance of Open Cases 1,291 1,395

CYCLE TIME: AVERAGE DAYS TO CLOSE APPEALS

Days
Ul Timelapse Appeals 58
DI Appeals (including PFL) 45
All Programs 57

Ul WORKLOAD COMPOSITION AT INTAKE (OPENED)

Regular Ul Appeals as % of All Ul 91%
Ul Extensions as % of All Ul 9%

Ul WORKLOAD COMPOSITION AT END OF MONTH

OPEN BALANCE:

7%

Ul Extensions made up 7% of Ul Open Balance,
and Regular Ul cases made up 93%.



CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
JULY 2016 PERFORMANCE INDICATORS

FIELD OPERATIONS APPELLATE OPERATIONS
MEETING DOL STANDARDS MEETING DOL GUIDELINES & STANDARDS
Ul TIMELAPSE CASES Ul TIMELAPSE CASES
DOL DOL
Closed Cases Closed Standard Closed Cases Closed Guideline
% Closed in <= 30 Days 57.7% 260% % Closed in <= 45 Days 47.7% >50%
% Closed in <= 45 Days 79.9% 280% % Closed in <= 75 Days 95.1% 280%
DOL DOL
Pending Cases Avg. Days Standard Pending Cases Avg. Days Standard
Case Aging 29.1 <30 Case Aging 40.1 <40
WORKLOAD ul ALL WORKLOAD ul ALL
Opened 16,201 17,474 Opened 996 1,059
Closed 15,409 17,075 Closed 923 965
Balance of Open Cases 18,206 29,174 Balance of Open Cases 1,631 1,738
CYCLE TIME: AVERAGE DAYS TO CLOSE APPEALS CYCLE TIME: AVERAGE DAYS TO CLOSE APPEALS
Days Days
Ul Timelapse Appeals 40 Ul Timelapse Appeals 53
DI Appeals (including PFL) 75 DI Appeals (including PFL) 48
All Programs 66 All Programs 53
Ul WORKLOAD COMPOSITION AT INTAKE (OPENED) Ul WORKLOAD COMPOSITION AT INTAKE (OPENED)
Regular Ul Appeals as % of All Ul 95% Regular Ul Appeals as % of All Ul 89%
Ul Extensions as % of All Ul 5% Ul Extensions as % of All Ul 11%
Ul WORKLOAD COMPOSITION AT END OF MONTH Ul WORKLOAD COMPOSITION AT END OF MONTH
OPEN BALANCE: OPEN BALANCE:

5%

Ul Extensions made up 5% of Ul Open Balance, and

§ Ul Extensions made up 7% of Ul Open Balance,
Regular Ul cases made up 95%.

and Regular Ul cases made up 93%.



Ul Timelapse

California Unemployment Insurance Appeals Board

FO Cycle Time Summary Report
For Cases Closed in August 2016

Average Days

to Process an | Case Creation | Verified Date Scheduled | Hearing Date
CASES Appeal Date to to Scheduled Date to to Decision
Verified Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno 35 4 12 13 1
Inglewood 40 6 14 12 2
Inland 37 3 11 16 2
Los Angeles 37 3 10 15 2
Oakland 45 5 16 17 1
Orange County 38 4 12 15 2
Oxnard 40 3 13 17 1
Pasadena 36 3 13 12 2
Sacramento 41 3 15 16 2
San Diego 47 4 21 15 1
San Francisco 43 3 19 13 2
San Jose 40 3 17 14 0
Statewide 40 4 14 15 1
Average Days
ALL CASES to Process an | Case Creation | Verified Date Scheduled Hearing Date
Appeal Date to to Scheduled Date to to Decision
Verified Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno 36 4 13 13 1
Inglewood 85 7 18 14 4
Inland 56 4 26 16 2
Los Angeles 78 3 12 16 2
Oakland 54 5 17 18 2
Orange County 66 4 13 15 2
Oxnard 61 -3 32 18 1
Pasadena 41 3 14 13 2
Sacramento 55 3 18 18 2
San Diego 70 4 21 17 1
San Francisco 46 4 20 13 2
San Jose 43 3 18 14 0
Tax Office 394 N/A N/A 44 236
Statewide 63 4 18 16 2




California Unemployment Insurance Appeals Board

FO Cycle Time Summary Report
For Cases Closed in July 2016

: Average Days

Ul Timelapse to Process an | Case Creation | Verified Date Scheduled | Hearing Date
CASES : Appeal Date to to Scheduled Date to to Decision
Verified Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average _Average Average
Fresno 34 3 11 13 1
Inglewood 41 6 12 13 2
Inland _ 38 3 13 16 1
Los Angeles - 40 3 14 15 2
Oakland 42 6 16 14 1
Orange County 40 4 13 14 1
Oxnard N 35 3 11 16 0
Pasadena 40 2 14 15 1
Sacramento 45 3 20 15 1
San Diego 44 4 19 14 1
San Francisco 40 4 16 13 2
San Jose 44 3 23 13 0
Statewide 40 4 15 14 1

: Average Days

ALL CASES to Process an | Case Creation | Verified Date | Scheduled | Hearing Date

Appeal Date to to Scheduled Date to to Decision

Verified Date Date Hearing Date | Mailed Date

- Average Average Average Average Average

Fresno ‘ | 35 4 11 v 13 1
Inglewood v 81 7 19 15 3
Inland 61 3 38 16 1
Los Angeles 71 4 15 15 2
Oakland 81 6 23 17 2
Orange County 63 5 15 15 2
Oxnard 47 3 14 17 0
Pasadena 43 3 14 - 15 1
Sacramento 563 3 22 16 1
San Diego 59 4 20 14 1
San Francisco 43 4 16 14 2
San Jose 49 3 24 13 0
Tax Office 341 N/A N/A 32 11
Statewide 66 4 20 15 1




© PFL CASES

California Unemployment Insurance Appeals Board

FO Cycle Time Summary Report

For Cases Closed in August 2016

Average Days

| to Process an | Case Creation | Verified Date | Scheduled | Hearing Date
Appeal Date to Verified | to Scheduled Date to to Decision
1 Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno 53 5 9 27 2
Inglewood 61 7 28 12 1
Inland 50 6 31 13 4
Los Angeles 43 4 20 15 0
Oakland 71 6 39 12 5
Orange County 56 5 13 14 0
Oxnard 62 5 44 16 4
Pasadena 78 6 43 14 4
Sacramento 151 8 169 90 0
San Diego 64 9 33 15 2
San Francisco 51 5 15 15 7
San Jose 62 4 44 14 1
Statewide 62 6 35 16 3
" | Average Days
DI CASES | to Progcess Zn Case Creation | Verified Date | Scheduled | Hearing Date
(No PFL) Appeal  |Date to Verified | to Scheduled | Dateto | to Decision
Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno b2 6 18 13 4
Inglewood 80 10 26 14 11
Inland 70 6 33 14 8
Los Angeles 67 7 28 15 3
Oakland 86 7 41 18 5
Orange County 96 8 46 14 1
Oxnard 89 8 42 16 2
Pasadena 77 9 30 13 3
Sacramento 98 7 56 22 2
San Diego 74 7 38 14 5
San Francisco 63 7 21 14 7
San Jose 77 6 34 14 3
Statewide 78 7 34 15 6




California Unemployment Insurance Appeals Board

FO Cycle Time Summary Report

For Cases Closed in July 2016

| Average Days

- PFL CASES | to Process an | Case Creation | Verified Date Scheduled | Hearing Date
| Appeal Date to Verified| to Scheduled Date to to Decision
Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno 55 5 28 12 8
Inglewood 85 10 15 11 31
Inland 69 5 41 17 1
Los Angeles 42 4 14 15 0
Oakland , 45 7 40 20 )
Orange County 90 11 45 14 11
Oxnard 54 5 26 13 0
Pasadena - - - - -
Sacramento 77 4 42 15 1
San Diego 68 6 30 15 1
San Francisco 63 10 29 14 5
San Jose 73 5 38 14 1
Statewide 65 6 33 14 4
: Average Days '
Di CASES to Progcess Zn Case Creation | Verified Date | Scheduled | Hearing Date
(No PFL) Appeal Date to Verified | to Scheduled Date to to Decision
Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno a7 7 14 13 2
Inglewood 59 13 14 12 6
Inland 76 5 44 15 3
Los Angeles 59 7 22 15 3
Oakland 76 6 34 16 2
Orange County 96 10 43 15 8
Oxnard 85 8 -39 14 0
Pasadena 75 8 24 16 2
Sacramento 132 5 72 28 1
San Diego 68 8 31 13 3
San Francisco 64 8 33 12 2
San Jose 78 8 35 13 1
Statewide 76 8 34 15 3




CUIAB 15/16 Fiscal Year Paid Overtime/Lump Sum Payout - SCO Report
Final - July 2015 through June 2016

15/16 Fiscal Year-to-Date Overtime Expenditure

Branch FY Y-T-D Decision ._.<_u5mH FY Y-T-D CTU Typing FY Y-T-D Registration FY Y-T-D Other
Hours Pay Hours Pay Hours Pay Hours Pay
Appellate 0.00 $0.00 0.00 $0.00 0.00 $0.00 6.40 $129.80
Admin 0.00 $0.00 0.00 $0.00 0.00 $0.00 0.00 $0.00
IT 0.00 $0.00 0.00 $0.00 0.00 $0.00 233.00 $11,613.60
Exec 0.00 $0.00 0.00 $0.00 0.00 $0.00 0.00 $0.00
Field 0.00 $118.56 0.00 $0.00 5.60 $119.22 0.00 $0.00
Total 0.00 $118.56 0.00 $0.00 5.60 $119.22 239.40 $11,743.40
'Pay adjustment SFY 2012-13
15/16 Fiscal Year-to-Date Total Overtime Expenditures CTO Expenditures Final Over/Under
<mm3.o.._um$ . Estimated Expenditures
Branch 15/16 FY Year-to Date Position Allocation Over libnder
Allocation Hours Equivalent Year-to Date Pay Balance Hours Estimated Pay
Appellate $124.00 6.40 0.01 $129.80 -$5.80 0.04 $15.25 -$21
Admin $1,269.00 0.00 0.00 $0.00 $1,269.00 14.00 $691.81 $577
T $33,057.00 233.00 0.34 $11,613.60 $21,443.40 335.75 $18,818.23 $2,625
Exec $0.00 0.00 0.00 $0.00 $0.00 0.00 $0.00 $0
Field Operations $1,044.00 5.60 0.01 $237.78 $806.22 0.00 $0.00 $806
Total 35,494.00 245.00 0.12 $11,981.18 $23,512.82 349.79 $19,525.29 $3,988
Actual Monthly Average Personnel Year .12 0.17.
15/16 Fiscal Year-to-Date Lump Sum Payout
Final - July 2015 through June 2016
Branh Year-to Date Year-to-Date 15/16 Allocation Final
Hours Position Equivalent | Year-to Date Pay Allocation Balance Over/Under

Appellate 587.80 0.28 $20,627 $164,018 $143,392 $143,392

Admin 0.00 0.00 S0 $3,459 $3,459 $3,459

IT -47.00 -0.02 -$1,959 $7,544 $9,502 $9,502

Exec 986.00 0.47 $22,211 $58,482 $36,271 $36,271

Field Operations 13,669.30 6.57 $737,423 $775,228 $37,805 $37,805

Total 15,196.10 73l $778,301 $1,008,730 $230,429 $230,429| 8/4/16vg




STATE OF CALIFORNIA - GOVERNOR
EDMUND G. BROWN, JR.

LABOR AND WORKFORCE DEVELOPMENT AGENCY
CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD

.]-A-B Post Office Box 944275

Sacramento, CA 94244-2750
Phone: (916) 263-6803
FAX: (916) 263-6837

August 23, 2016

Proposal to Adopt as Precedent the Board’s Previously Issued Decision in Case No.
AO-380199 Concerning the Issues of whether:

(1) workers were performing service for Petitioner as employees, pursuant to
California_Unemployment Insurance Code section 621, subdivision (b), to whom

wages for employment were payable pursuant to Unemployment Insurance Code
section 926;

(2) workers’ entire service, performed for Petitioner both within and without CA, was
employment localized in CA pursuant to Unemployment Insurance Code section
603 or otherwise subject to coverage in CA pursuant to Unemployment
Insurance Code section 602;

(3) Petitioner is an employer liable for contributions to the CA Unemployment Fund
and withholdings for Personal Income Taxes (PIT), plus interest, as assessed by
EDD pursuant to Unemployment Insurance Code section 1127; and,

(4) EDD’s assessment against Petitioner is preempted by the Federal Aviation
Administration Authorization Act (FAAAA), 49 U.S.C. section 14501(c).

By decision issued on July 29, 2016, in Case No. AO-380199, copy enclosed, the
Appeals Board addressed Petitioner's Petitioner for Reassessment. The Board found
that California resident “owner-operator” tractor drivers were performing services as
employees of Petitioner during the audit period, to whom wages for employment were
payable, based on common law tests and criteria subsequently developed in case law.
The Board held the drivers’ base of operations was in California and therefore their -
entire service was subject to coverage in California pursuant to Unemployment
Insurance Code section 602 (b)(1). The Board concluded that Petitioner is an employer
liable for contributions to the California Unemployment Fund and withholdings for
Personal Income Taxes (PIT), plus interest, as assessed by the Employment
Development Department. The decision acknowledged that, pursuant to code section
1127, the Employment Development Department is permitted to compute the

1



assessment and estimate the amount to be paid on the basis of the information
available to it. The decision rejected Petitioner's argument that the assessment was

preempted by the Federal Aviation Administration Authorization Act (FAAAA), 49 U.S.C.
section 14501(c).

The California Unemployment Insurance Code, section 409 provides, in pertinent part:

The appeals board, acting as a whole, may designate certain of its
decisions as precedents. Precedent decisions of the appeals board are
subject to Section 11425.60 of the Government Code. The appeals board,
acting as a whole, may, on its own motion, reconsider a previously issued
decision solely to determine whether or not the decision shall be
designated as a precedent decision. Decisions of the appeals board acting
as a whole shall be by a majority vote of its members. The director [of the
Employment Development Department] and the appeals board
administrative law judges shall be controlled by those precedents except
as modified by judicial review. If the appeals board issues decisions other
than those designated as precedent decisions, anything incorporated in
those decisions shall be physically attached to and be made a part of the
decisions. The appeals board may make a reasonable charge as it deems
necessary to defray the costs of publication and distribution of its
precedent decisions and index of precedent decisions.

Government code section 11425.60 governs criteria for designating decision as a
precedent and provides, in pertinent part:

- An agency may designate a decision or part of a decision that contains a
significant or policy determination of general application that is likely to
recur. (Gov. Code, § 11425.60, subd. (b).)

CUIAB regulations go further in setting out the criteria we must apply in determining
whether a case is an appropriate vehicle for a precedent decision:

§ 5109. Precedent Decision.

(a) A majority of the board acting as a whole may designate all or part of a
decision as a precedent decision if it contains a significant legal or policy
determination of general application that is likely to recur.

(b) A legal or policy determination is significant if it establishes a new rule
. of law or policy, resolves an unsettled area of law, or overrules, modifies,
refines, clarifies, or explains a prior precedent decision.

(c) A legal or policy determination is of general application if the facts are
sufficiently common to give guidance to future cases, clearly illuminate the
legal or policy determination, and are significant to the parties, the public,
the taxpayers, or the operation of the department or the agency.

2



(d) A legal or policy determination is likely to recur if it is of continuing
public interest because of the frequency or the ongoing likelihood of
occurrence.

(e) A precedent decision shall be clearly identified as such and published
in such a manner as to make it available for public use. Information

identifying any party, except the party's name, shall be removed prior to
publication.

(f) The agency shall maintain an index of significant legal and policy
determinations made in precedent decisions, in accordance with the
requirements of Government Code section 11425.60.

(Cal. Code. Regs, tit. 22, § 5109.)

The Board will consider whether the above-referenced decision meets the criteria set
forth in the California Unemployment Insurance Code and section 5109 of title 22,
California Code of Regulations for a precedent decision. The matter will be presented
to the Board at its upcoming meeting on September 13, 2016. Interested parties may
submit public comment at the board meeting and/or submit written comments regarding
the advisability of the Board’s adopting this case as a precedent decision. Written
comments are requested to be received by the Appeals Board no later than 5 p.m. on
September 7, 2016. Those comments should be entitled, “Comments on

Case No. AO-380199 Being Designated a Board Precedent” and mailed to Elise S.
Rose, Chief Administrative Law Judge, Appellate Operations, California Unemployment
Insurance Appeals Board, 2400 Venture Oaks Way, Suite 310, Sacramento, CA 95833
or faxed to Elise S. Rose, Chief, Appellate Operations, California Unemployment
Insurance Appeals Board at 916-263-6837. Any written comments by the parties to this
case should include a certification that you have mailed a copy of your comments to
each of the other addressees on the following list of entities that have participated in this
particular case.

Enc.



Cc:

RWI TRANSPORTATION LLC
PO BOX 721668

NEWPORT, KY 41072-1668

JAHMAL T DAVIS, ESQ
HANSON BRIDGETT LLP
425 MARKET ST 26TH FL
SAN FRANCISCO, CA 94105

GARY BECKER, ESQ
DINSMORE & SHOLH LLP
255 E 5TH ST STE 1900
CINCINNATI, OH 45202

EDD - AUDIT SECTION - MIC 94
FACD CENTRAL OPERATIONS
P O BOX 826880

SACRAMENTO, CA 94280-0001

EDD - LEGAL DIVISION - MIC 53
P O BOX 826880
SACRAMENTO, CA 94280-0001
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California Labor and Workforce Development Agency
o, Employment
ED Developmant
Departmant ST
State of Califorpia , Edmund C. Brown Jr.
Governor

September 7, 2016

Elise 8. Rose, Chief Administrative Law Judge Via U.S. Mail & Fax (916) 263-6837
Appeliate Operations

California Unemployiment Insurance Appeals Board
2400 Venture Oaks Way, Suite 310

Sacramente, CA 85833

Re:  Comments on Case No. AQ-380198 Being Designated a Board Precedent

Degar Chief Administrative Law Judge Rose:

The Employment Develapment Department (“EDD”) supparts designating Case No. AQ-380108
as a precedent decision bacause It would clarify numerous uncerfainties as to the application of
“current law and provide significant guidance for future legal determinations.

In its decision in Case No, AO-380199 (“‘Decision”), the California Unemployment Insurance
Appeals Board ("Board") held that tractor drivers engaged by RWI Transportation LLC

" (*Petitioner”) performed services as employees during the audit period, based on the common
law teste and subsequent case law. The Board further held that the base of operations of those
drivers was in California, and therefore, their service within and without the state was subject to
coverage in California, pursuant to section 802(b}(1) of the California Unemployment Insurance
Code ("CUIC"). Finally, the Board held that the Federal Aviation Administration Authorization Act
("FAAAA™ did not preempt the EDD's fax assessment against the Petitioner.

“The appeals board, acting as a whole, may designate certain of its decisions as precedents,
Precadent decisions of the appeals board are subject {0 Section 114256.60 of the Government
Code.” (Unempl. Ins. Code, § 409.) "An agency may designate as a pracedent decision a
decision or part of a decision that contains a significant legal or policy determination of general
application that is likely to recur.” (Gov. Code, § 11425.60, subd. (b).) Board regulations further
define the criteria for determining whether a decision should be made a precedent:

A legal or policy determination is significant if it establishes a new rule of law or
‘policy, resolves an unsettled area of law, or overrules, modifies, refines, clarifies,
or explaing a prior precedent decision. A legal or policy determination is of generaf
application if the facts are sufficiently common to give guidance to future cases,
clearly llluminate the legal or policy determination, and are significant to the partias,
the public, the taxpayers, or the operation of the department or the agency. A legal
or policy determination is fikely to recur if 1t is of continuing public interest because
of the frequency or the ongeing likelihood of ocourrence.

(Cal. Code Regs., tit. 22, & 5108, subds. (b)~(d), emphasis added.)

P.O. Box 826880 » Sacramento CA 94280-0001 » www.edd.ca.gov



W/ UMFLULD L% 04 MLbbD4subY EDD LEGAL OFFICE PAGE B3/87

Judge Rose
September 7, 2018
- Page two

As set forth in detail below, the EDD supports designating AO-380199 as a precedent decision

because it contains “significant legal . . . determination{s] of general application that [are] likely
to recur.”

1. The Board's holding that the tractor drivers at issue weré employees of the Petitioner
was "a significant legal . . . determination of general application that is likely fo recur.”

a. Significant Legal Determination

The Board’s determination that the tractor drivers at issue performed services as employaes
was significant bacause it sheds light on employment status in the interstate tractor driver
context. Although the common law tests are well-settied as authoritative, some uncertainty
remains in the specific application of the common law tests to tractor drivers.

Under common law, the primary test is whether the alleged employer hag the right to direct and
control the manner and means of accomplishing the desired result. (Empire Star Mines Co., Lid.
v. California Employment Commission (1946) 28 Cal.2d 33, 43.) However, the right of a motor
carrier to direct and control tractor drivers petforming interstate transportation services is not
always readily apparent, and it is generally unnecessary for motor carrders to exercise an
extensive amount of acfual control over tractor drivers for several reasons. Motar carriers using
an “owner-operator” business model engage a large pool of efigible drivers, who are only paid
for the amount of services rendered. As a result, such motor carriers need not impose any
minimum performance standards because thers is no shortage of motivated drivers wiling to

- accept transportation assignments. Additicnally, the motor carriers’ interests in safety and
quality are served by way of government enforcement of its transportation regulations. Any

requirements to comply with government regulations are attributed to the government rather
than the motor carrier. -

In AQ-380199, the Board highlighted key facts relevant to determining & mator carrier's right to
control its tractor drivers. Specifically, the Board found that “Petitioner directed drivers where to
pick up and drop off produce and by when, subjected drivers to a twice-daily check-in
requirement, required them to submit paperwork containing information beyond what was
requirad of Petitioner by the USDOT, and mandated the use of certain stations via which drivers
had to submit paperwark which was required to complete the job and receive payment.”
(Decigion, pg. 10.) Tha Board's right-to-control detarmination resoives ambiguity by dearly
indicating that when a motor carrer *retain[s] control over these significant detalls of the work” it
“strorigly indicates employment.” (/bid.)
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Additionally, the common law secondary factors have produced inconsistent results in motor
carrier cases, depending on who is applying them and how much weight is allotted to sach
factor. For instance, motor carrlers often contend that a great deal of weight should be assigned
towards independence when a driver has an established "DBA” or “LLC”. That same assertion
was made by Petitioner in this case. However, the Board explained that this fact alone is
“ingufflcient to coneclude those drivers were not functioning as employees of Petitioner” and held
that "the only business [the] drivers were engaged in was the Patitioner's business,” in part,
because they “drove exclusively and continuously for Petitioner.” (Dacision, py. 12.)

Another ambiguity relates to the importance of skill level. Here, “Peatitioner argued that drivers
were engaged in a high-skill accupation, which indicates they were independent contractors.”
However, the Board noted that “even where skill s required, if the octupation is one which .
ordinarily is considered an incident of the business establishment of the employer, there is an
inference that the actor is a servant.” (Decision, pg. 12, cliing Rest.2d Agency, § 220, pg. 489.)
This adoption of language from the Becond Restatement of Agency instructs us to view skill
level in the coniext of how that particular skill corresponds with services pravided by the
employer's business. Thus, a law firm is likely the employer of an attorney engaged to provide
legal services to the firm’s customers, while & bakery business s likely rnof the employer of an
attorney engaged to defend the business against a tort action. This is because an aftornay
would not “ordinarily [be] considered an incident of' a baking business.

Next, the Board found that “[dlrivers did not have to possess, acguire or bring any significant
resource into the relationship with Pefitioner in order to perform services for it[,J' given the
gvidence “that Petitioner paid for or advanced funds to drivers for almast everything necessary
for them to perform services, later deducting some payments or advancas from drivers’ pay.”
(Decision, pgs. 12-13.) The Board's determination stands for the proposition that an assertion of
independence is less persuasive where the company is paying for or advancing funds to cover
business expenses because the supposed independent contractor lacks any capital.

The pay-per-mile compensation structure is often touted by motor carriers as indicating
independence. However, the Board “recognize[d] there was a time element to drivers’ payment,
as Petitioner designed driving assignments to meet spacified delivery deadfines and 1o be
completed within & certain number of days.” (Decision, pg. 13.) That recognition means that the

compensation structure should not be viewed in isolation from other facts, such as deadlines set
by the company.

Perhaps most importantly, the Board assigned substantial welght to the fact that the drivers
performed transportation services that were part of the regular business of Petitioner, stating
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“Ithis] is a powerful indication of an employment relationship.” (Decision, pg. 14, emphasis
added.) The Board noted that “[in recent history, this single factor has become by far the most
significant to courts when analyzing whether a worker is an employee or independent
contractor,” (/bid.) While the Importance of this factor is fairly well-settled in other contexts, the
Board's determination here is significant because of its application to motor carriers using an
owner-operator business madel. In the present case, Petitionsr was a trucking sompany that
“owned no trucks and claimed to employ no drivers, yet the “drivers furnished no independert
business or professional service relative to Petitioner,” (Decision, pg. 15.) As a precadent

decision, AO-380199 settles any existing ambigulty as to the significance of this factor in the
motor carrier context.

b. Of General Application

The Board's determinations are “of general application” because “the facts are sufficiently
common fo give guidance to future cases” and will “clearly illuminate the legal . . .

_ determination]s]" in those cases, Here, Petitioner was a motor carier engaging drivers that it
contended were owner-operators of tractors, Not only is this a common scenaria, but in motor
carrier cases, there tends to be a higher number of worker at issue than other tax cases. In this
case, there were 98 drivers, for which payroll taxes were assaesed.

Furthermore, the specific detalls in this case, like the fact that many of the drivers could not
have obtained financing or leasing contracts without the aid of the company, will help delineate
whether drivers In future cases are employees, thus “clearly illuminat[ing] the legal . . .
determination]s]” in those matters. o

¢. Likely To Recur

Inthe past five years, the EDD has conducted 539 audits and 94 investigations relating'to the
trueking industry. Though it is unknown what percentage of those audits and investigations

involved owner-operators, this historical data eignifies that employment status determinations of
tractor drivers are very "likely to recur” in the future,

2. The Board's holding that the tractor drivers at issue maintained their bases of operations

in California was "a significant legal . . . detarmination of general application that is likely
to recur.” '

- The Board's determination that the drivers maintained their *bases of operations” in California
was significant because it builds on to prior precedant decisions that applied section 802 of the
CUIC, none of which turned on the base-of-operations test, (Precedent Decisions P-T-148 & P-
B-120.) The base-of-operations test has prover itself as confusing, as demonstrated by both
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Petitioner's misperception at the hearing below and Judge Holl's misapplication of the test in his
decision that followed. (Tax Decision No. 5308680.) As the Board pointed out, the U,S,
Department of Labor has cautioned that the “base of operations’ must be carefully distinguished
from the ‘place of direction and control.” (Decision, pg. 18.)

In AC-380199, the Board clearly explained that the proper focus of the base-of-operations test
is on the workers, not the employet. The Board went on to thoughtfully analyze the facts .
refevant to that test, If designated as precedent, those facts would serve as guideposts for base-
of-operations determinations in the cases yet to come. Workers performing interstate serviees
are not uncommon, and the relevant facts in the present case will certainly be analogous in
many other cases, aven beyond the frucking industry.

3. The Board's holding that the EDD's tax assessment against Petifioner was not
preempted by the FAAAA was “a significant legal . ., determination of general
application that is likely to recur.”

The Board's determination that the FAAAA did not preempt the EDD's tax assessment against
Petitioner is significant because it squarely addresses the issug, holding that “[the provisions of
the code at Issue in the present case are in no way ‘related to' the transporiation of property.”
(Pegiston, pg. 23.) The Board further held that "[tlhe code does not conflict with the provisions or
intent of the FAAAA™ (/bid.) The Board synthesized the applicable case law and applied the
analysis of Dilfs v. Penske Logistics, LLC (9th Cir, 2014) 769 F.3d 637 and People ex rel. Harris
v.. PAC Anchor Transportation (2014) 59 Gal.4th 772 to facts and issues in the present case,

- which are common to motor carrder cages and thus likely to recur,

Conclusion

The Board's determinations in Case No, AO-380198 resclved numerous uncertainties regarding
several legal issues that commonly arlse together in motor carrier cases: amployment status of
tractor drivers, localization of services, and purported presmption by the FAAAA. If the decision
in AD-380199 is desighated as a Board precedent, those legal detarminations will promote the .
proper classification of tractor drivers and the consistent adjudication of similar disputes, For afl

of the reasons discussed herein, the EDD supports designating AC-38019% as a Board
precadent.
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The EDD hereby certifies that a true and complete copy of these written comments has been
mailed to each of the addressees listed below. If you have any additional questions regarding
this matier, please contact the undersigned at telephone number (816) 853-6671 or via email a
Blake, Bandy@edd.ca.gov. '

Sincerely,

e

BLAKE BANDY, Attorngy

Employment Development Dapartmeant

G

RWI Transportation LLC
P.0. Box 721668
Newport, KY 41072-1668

Jahmal T. Davis, Esq.
Hanson Bridgett LLP

425 Market Street, 26" Floor
San Francisco, CA 84105

Gary Becker, Faqg.
Dingmore & Sholh LLP
255 E Street, Suite 1900
Cincinnatl, OH 45202

EDD - Audit Section — MIC 64
FACD Central Operations
P.0. Box 826880
Sacramento, CA 94820-0001
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CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
P O Box 944275
SACRAMENTO CA 94244-2750

RWI TRANSPORTATION LLC Case No.: AO-380199 (T)
c/o JAHMAL T DAVIS, ESQ
Account No.: 255-3716-8 ' - _
Petitioner OA Decision No.: 5308590
EMPLOYMENT DEVELOPMENT DEPARTMENT
Appellant
DECISION

Attached is the Appeals Board decision in the above-captioned case issued by Board
Panel members:

MICHAEL ALLEN
ELLEN CORBETT
ROBERT DRESSER

This is the final decision by the Appeals Board. The Appeals Board has no authority to _
reconsider this decision. If you disagree with the decision, please refer to the information

attachment which outlines your rights.

Date Mailed: 7/29/2016



Case No.: A0O-380199
Petitioner: RWI TRANSPORTATION LLC

The Employment Development Department (EDD) appealed from the decision of
- the administrative law judge that granted Petitioner's petition for reassessment.

ISSUE STATEMENTS

The issues in this case are Whether:

(1) Workers were performing service for Petitioner as employees
pursuant to California Unemployment Insurance Code (code), section

621, subdivision (b), to whom wages for employment were payable
pursuant to code section 926;

(2) Workers’ entire service, performed for Petitioner both within and
without California, was employment localized in California pursuant to
code section 603 or otherwise subject to coverage in California
pursuant to code section 602; ‘

(3) Petitioner is an employer liable for contributions to the California
Unemployment Fund and withholdings for Personal Income Taxes

(PIT), plus interest, as assessed by EDD pursuant to code section
1127; and, '

(4) EDD’s assessment against Petitioner is preempted by the Federal
Aviation Administration Authorization Act (FAAAA), 49 U.S.C. section
14501(c).

FINDINGS OF FACT

EDD commenced an audit on or about April 16, 2014 to determine whether
Petitioner was an employer owing contributions to the California Unemployment
Fund (accrued and payable for unemployment insurance, disability insurance,
and employment training) as well as withholdings for PIT based on wages paid to
employees. EDD initiated the random audit after noting Petitioner was a
registered California employer reporting subject wages paid to a single California
employee while also issuing an Infernal Revenue Service (IRS) Form 1099 to
multiple California addresses. EDD identified 98 California resident long-haul
tractor drivers (drivers) performing services for Petitioner during the 2012 audit
test year. EDD ultimately determined Petitioner had misclassified drivers as

AO-380199 2



independent contractors, and had not paid code-mandated contributions or made
code-mandated deductions based on wages paid to them as employees.

On August 4, 2014, EDD mailed a Notice of Assessment dated July 28, 2014,
finding Petitioner liable for unpaid contributions and driver PIT totaling
$2,380,444.49, including interest as calculated through August 4, 2014. EDD
calculated the assessment based on available information about drivers’ wages
during the audit period, which began April 1, 2011 and ended March 31, 2014.
The foliowing facts pertained to Petitioner and drivers during the audit period.

Petitioner operates as an interstate freight transportation motor carrier under the
authority and regulation of the United States Department of Transportation
(USDOT) (and its sub-agency, the Federal Motor Carrier Safety Administration).
Petitioner utilizes drivers to accomplish its regular business of hauling produce
from shippers in California and Arizona to receivers in various other states.
Petitioner’s executive vice-president testified it operates in multiple states,
generally south of Interstate 80. Petitioner also provides services to other
customers in various states, utilizing drivers to move non-produce freight on their
return trips to California. Petitioner could not conduct its business without the
services performed by drivers.

Petitioner maintains its headquarters office in Kentucky; none of the employees
who work there are drivers. Petitioner has one acknowledged employee in
California who manages its California terminal/trailer yard. (Petitioner also has
terminals/trailer yards with a managing employee in a few other states.)
Petitioner contends that during its company history of over 50 years it has never
employed drivers and that all its drivers are “owner-operators” working as
independent contractors.

Owner-operator drivers who work as independent contractors are a recognized,
organized group within the trucking industry. Petitioner’s expert witness provided
statistical information about owner-operator drivers: they are estimated to
comprise somewhat over 10 percent of all interstate truck drivers who are subject
to the authority of the USDOT; approximately 90 percent of them only possess
and drive one tractor; they represent the vast majority of drivers engaged in the
specialty area of interstate produce transport.

The act of driving a tractor does not differ, whether a driver is an employee or an
independent contractor. All interstate tractor drivers must possess the
knowledge, experience and skills necessary to obtain and maintain a commercial
driving license. They must be familiar with the many rules and regulations
applicable to interstate tractor drivers. They must be capable of operating a large
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vehicle safely over long distances through various road, traffic and weather
conditions.

Petitioner has relationships with shipping and receiving customers and the
necessary infrastructure to communicate with them and coordinate freight
movement. Such customers choose to deal directly with motor carriers equipped
to manage all logistics, rather than interacting with numerous individual drivers.
Because it is difficult for average owner-operator drivers to negotiate
independently with those customers to provide transport services, most owner-

operator drivers yoke themselves to authorized motor carriers such as Petitioner
to get work.

Petitioner requires individuals who wish to perform services for it as drivers to
submit an “employment” application, although Petitioner does not allow anyone
the option to apply to work as an employee driver, only as an owner-operator. If
their application is accepted by Petitioner, drivers must sign an “independent
contractor” contract to work. Federal regulations allow motor carriers such as
Petitioner to utilize independent contractor drivers rather than employee drivers,
but mandate the existence of such a contract and specify some of its terms if
they choose to do so. Petitioner’s contract with drivers contains many additional
terms which are not required by USDOT but instead are specific to Petitioner’s
business needs and preferences. Petitioner drafted the contract and its terms are
not negotiable by drivers.

The contract between Petitioner and each driver is effective for a period of one
year but renews automatically unless terminated by either party. Petitioner may
terminate a contract with a driver, with or without cause, upon written notice.
Drivers may terminate the contract with Petitioner upon thirty day written notice to
Petitioner or a shorter time frame if Petitioner agrees.

Pursuant to federal regulations, Petitioner must verify the past three years of -
employment history and safe driving history of any driver operating under its
authority. Petitioner is responsible to retain driver files including applications,
motor vehicle reports, prior employment verifications, road tests, hours of
service, random draw drug and alcohol test results, bills of lading, receipts and
other paperwork for a minimum of three years. Petitioner is subject to USDOT
audit and can be fined or shut down for failure to comply with regulations.

As a motor carrier, Petitioner is required to obtain USDOT operating authority,
which is permission from the federal government to transport loads in interstate
commerce, and USDOT numbers, which allow the federal government to track its
safety performance. As acknowledged by Petitioner's witnesses, this is a costly
and complicated process not usually undertaken by the average owner-operator
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driver. Federal regulations require Petitioner’s drivers to operate under its
USDOT operating authority and numbers. Additionally, every state in which a

motor carrier operates has its own permit requirements, which Petitioner acquires
and maintains on behalf of its drivers.

In addition to their driving services, drivers provide the tractor portion of the
tractor-trailer for Petitioner’'s use. Petitioner owns trailers but no tractors.
Petitioner offers driver assistance in purchasing and maintaining a tractor via a
relationship it maintains with a third party financing company. Petitioner may
advance the down payment on behalf of drivers or make the down payment on
the tractor for drivers as a “signing bonus.” Petitioner provides drivers the option
to take the tractor payment out of driver’s pay and make it directly to the
financing company on the driver’s behalf. Drivers are ultimately responsible to
make the lease or purchase payments; they bear the consequences of non-
payment, lease termination, or own the tractor if or when paid for in full.

By contract and regulatory requirements, each driver's tractor is leased to
Petitioner for its “exclusive possession, use and control.” USDOT regulations
require the tractor to bear signage identifying the carrier for which driver is
operating; by contract, Petitioner supplies that signage to drivers. By contract,
Petitioner also retains the right to place advertisements on drivers’ tractors. By
contract, Petitioner retains the right to assign other drivers to operate the tractor if
a driver cannot complete an assignment. If Petitioner learns from driver or
another motor carrier that driver is going to operate under the other motor
carrier's USDOT authority, Petitioner terminates its own contract with that driver.
Drivers are obligated to return’all Petitioner property when the contract

terminates. Drivers can subsequently return to perform services for Petitioner by
executing a new contract. -

By regulation, Petitioner must maintain liability insurance on drivers’ tractors
when they are being driven for Petitioner. Drivers pay for “bobtail” insurance to
cover the property value of the tractor itself and liability coverage for when they
are not driving the tractor for Petitioner. Petitioner covers the trailer and cargo
insurance. Petitioner requires drivers to possess a workers’ compensation policy
or acceptable occupational accident policy.

Petitioner typically acquires and pays for the various necessary state permits and
plates for drivers running under its authority and does not charge driver for these
annual costs as long as driver works continuously for Petitioner. Petitioner
secures and provides drivers with gas cards which drivers may use to purchase
fuel and other items such as oil filters. Petitioner will pay the card issuer directly
and deduct the charges from drivers’ pay. Drivers may set up the same gas card
for use as a bank card, on which Petitioner will deposit drivers’ pay. Drivers may
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also opt to use their own payment methods for fuel and supplies and receive their
pay directly; Petitioner alleged an unspecified number do so.

Drivers pay for the cost of tractor maintenance, tires and mechanical repairs. If
necessary, Petitioner will advance money to drivers for these items then offset
the costs against drivers’ payment. Petitioner will reimburse drivers for any
money they spend on trailer maintenance, repair and washing; trailer
refrigeration fuel; scale costs to weigh a trailer; yard admission fees; pallet
purchases; and “lumper” or driver-invoiced loading/unloading services.

Drivers are responsible to pay fuel taxes in the states in which they drive, as
calculated by actual miles driven. Petitioner calculates the taxes due in each
state based on data collected by the Petitioner-owned device installed in each

driver’s tractor. Petitioner pays the fuel taxes then charges drivers back as a
deduction from drivers’ pay. :

Drivers tan hire co-drivers but per ‘regulations Petitioner has to clear and
authorize them to run under Petitioner’s authority in the same way drivers were
cleared and authorized. Petitioner will only pay the driver who owns the tractor,

but pays that driver slightly more per mile and leaves it to driver how to split the
pay with co-driver.

Drivers are not required to begin or end work at, or report to, the Petitioner's
California terminal/trailer yard, unless they need to pick up or drop off a
Petitioner’s trailer there. They can park their personal vehicles or tractors there,
but most do not. They may arrange to have their tractors serviced there. Drivers
may also go there if they need assistance from the terminal/trailer yard manager.
While the California terminal/trailer yard manager does not issue assignments to
drivers, he testified he facilitates communication between them and Petitioner
and provides services including: assisting new drivers with completing their
application and contract with Petitioner; sending drivers to a clinic for drug
screening; answering drivers’ questions; emailing or faxing for drivers; printing
load or other documents for drivers; arranging for drug testing as needed: and

helping drivers submit paperwork required by Petitioner for driver payment and
by USDOT for recordkeeping.

Drivers await assignments in their home state of California. Petitioner’s
dispatchers, who are employees located in its headquarters office in Kentucky,
transmit written assignment offers to drivers using the Petitioner-owned device
installed in each driver’s tractor. An assignment offer includes information such
as the cargo, customer shipper and receiver locations where driver must pick up
and deliver goods, the Petitioner-identified route, mileage pay calculation, and
completion deadlines. Drivers can accept or decline assignments without
consequence, except that if they do not work they do not earn any money. Once
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a driver accepts an offered assignment by responding to the dispatcher via the

tractor-installed device, driver commences the trip from California to the shipper
location.

Drivers are often offered regular or repeat assignments. Petitioner usually sets
up assignments so that most can be completed in three to five days. That allows
drivers to return home to California every week and to submit the necessary
paperwork to receive payment each Thursday. Driver withess Flores testified he
usually commenced his assignments from his home in California and delivered to
destinations in Indiana, Kentucky, Ohio, and lllinois. Driver witness Estrella
testified he hauled produce from California “all the way to the east coast.”
Petitioner’s safety director testified drivers deliver mainly to the tri-state area
(Indiana, Kentucky, Ohio) but also acknowledged drivers going to multiple other
states. The safety director also asserted that drivers are not required to go to any
of Petitioner’s terminals.

While drivers are en route with a delivery they are contractually mandated to
contact Petitioner twice each day during specified hours to communicate
regarding the status of the delivery. Petitioner monitors tractor location and
driving activity by satellite through the installed device. Petitioner also
continuously communicates with drivers en route about possible return trip
assignments on behalf of its non-produce customers.

Petitioner pays drivers by the mile based on a route determined by its chosen
software program. Drivers have the discretion to travel a different route than
suggested by the software program so long as it will allow them to complete the
assignment by the deadline set by Petitioner. If drivers choose an alternate route,
Petitioner still only pays them based on the mileage determined by its software
program. Drivers may take breaks en route when they choose, as long as they
can complete the assignment by the deadline set by Petitioner.

Once drivers accept an initial assignment, they make contact with the produce
shippers to arrange pick up (in order to assure the produce is ready at the
shed/cooler, rather than still in the fields). Drivers get a bill of lading from each
shipper, certify what is loaded on the trailer, and transport the goods and the bill
of lading to the receivers. Once the receivers have signed off on the bill of lading,
drivers must submit it and other required paperwork to Petitioner in order to be
paid for the assignment. The paperwork includes a trip report/overview cover
sheet drivers must complete with specified information; some of the information
is required from Petitioner by USDOT, other information is for Petitioner purposes
only. Petitioner mandates drivers transmit this paperwork using a Petitioner-
specified electronic scanning system which is available at truck stops or in
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Petitioner’s terminals. There is a fee associated with the scanning service which
Petitioner charges back to drivers.

Once Petitioner receives the trip paperwork it issues payment to drivers, typically
once per week. Petitioner pays drivers regardiess of when or whether Petitioner’s
customers have paid Petitioner for its services. Petitioner performs all the
accounting for drivers, keeping track of credits and charges to produce a
detailed, itemized “settlement sheet” with a bottom line of the pay due drivers for
each assignment. By contract, if drivers do not meet Petitioner requirements
such as checking in twice daily while making pick-ups and meeting delivery
deadlines, Petitioner may take deductions from drivers’ pay.

Many drivers covered by the assessment had a long history of driving exclusively
for Petitioner; for example, one driver testified he had been driving for Petitioner
exclusively for 18 years. The vast majority of them owned only one tractor and
did not have their own motor carrier authority or number through USDOT. Most
drivers did not have their own businesses independent of the services they
provide to the Petitioner. Petitioner contended that some drivers had established
a DBA or LLC, had co-drivers, or owned more than one fruck and hired drivers.
Petitioner offered testimony to this effect based on withess belief and

recollection, and presented a spreadsheet it created identifying a few drivers as
possible examples.

EDD calculated the assessment based on information available to'it at the time of
the audit in April 2014, most of which was supplied to it by Petitioner. Petitioner
drew information about drivers’ earnings in part from IRS form 1099s it issued to
drivers up through 2013. Petitioner issued 1099s to drivers up through 2013 but
stopped filing them after 2011. After 2013, Petitioner started issuing drivers
annual “settlement statements” instead.

Petitioner and EDD acknowledged that the IRS form 1099s and annual
settlement statements provided information about gross driver earnings. From
the commencement of the audit and continuing even after the issuance of the
assessment, EDD repeatedly offered Petitioner the opportunity to submit
additional information so that the assessment could be adjusted so as to be
based on net driver earnings. Instead of doing so, at the hearing, a witness for
Petitioner testified to a method he had devised for estimating drivers’ net
earnings and recalculating the assessment. Much of the information upon which
he testified he relied was derived from source documents and materials in
Petitioner’s possession, but which Petitioner never provided to EDD.

Personal Income Tax (PIT) withholding accounts for over 80 percent of the
assessment total. At Pefitioner’s request, subpoena duces tecum were issued to
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the California Franchise Tax Board in an attempt to obtain proof that drivers had
paid their own PIT on earnings.during the audit period. If they did so, Petitioner
would be entitled to an abatement of PIT liability. The Franchise Tax Board did
not respond to the subpoenas. EDD would abate the assessment based on proof
or sworn statements from drivers themselves indicating they had paid their PIT,
but Petitioner failed to acquire or provide such.

REASONS FOR DECISION

I. Were drivers employees of Petitioner performing services in
employment for wages?

EDD assessed Petitioner for contributions to the California Unemployment Fund
based on drivers’ wages. Code section 976 provides that contributions shall
accrue and become payable by employers “with respect to wages paid for
employment.” Contributions assessed are for unemployment insurance (code §
976), disability insurance (code § 984) and employment training (code § 976.6).
EDD also assessed Petitioner for withholding of drivers’ PIT (code § 13020).

Liability for such contributions depends on whether drivers were performing
services as employees or independent contractors. (Empire Star Mines v.
California Employment Commission (1946) 28 Cal.2d 33, 43.) Legislation
imposing unemployment insurance taxes is premised upon a relationship of
employer and employee; a principal for whom services are rendered by an
independent contractor does not come within the scope of its provisions. (/bid.)

California unemployment insurance taxes accrue only on amounts paid as
remuneration for services rendered by employees. The relationships of employer
and employee and of principal and independent contractor have long been
recognized to be mutually exclusive. They cannot exist simultaneously with
respect to the same transaction. The proof of the one status automatically
precludes the existence of the other. Accordingly, the services of an independent
contractor are not “employment” within the meaning of code section 601, and the
remuneration paid for such services is not taxable. (Precedent Decision P-T-2.)

Thus, the first issue to be resolved in this case is whether drivers were

employees of Petitioner performing services in employment for wages during the
audit period.

Code section 601 defines “employment” as service, including service in interstate
commerce, performed by an employee for wages or under any contract of hire,
written or oral, express or implied. Code section 621, subdivision (b) provides
that “employee” includes any individual who, under the usual common law rules
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applicable in determining the employer-employee relationship, has the status of
an employee.

California follows common law rules to determine whether a worker is performing .
service as an employee. (code § 606.5.) Nevertheless, the courts have continued
to interpret, evolve and expand upon those common law rules over time.
California courts have confirmed that they, as well as administrative agencies,
should interpret issues arising under code section 621, subdivision (b) “in light of
comparable, complementary and overlapping criteria developed in caselaw. . .”.
(Messenger Courier Assn. of the Americas, v. California Unemployment Ins.

Appeals Bd. (2009) 175 Cal. App. 4th 1074, 1092.) Thus, we apply those criteria
to the case at hand, as follows.

A. Right to contro! the manner and means or details of the work

The primary test in determining whether service was rendered in employment is
the right of the alleged employer to control the manner and means of

accomplishing the desired results. (Empire Star Mines Co., Ltd. v. California
Employment Commission, supra, 28 Cal.2d at p. 43.)

In Hillen v. Industrial Accident Commission (1926) 199 Cal. 577, 580, the court

asserted that one performing work and labor for another is presumed to be an
employee in the absence of evidence to the contrary.

Petitioner argues it did not control the manner and means by which drivers
transported goods between Petitioner's customers. Petitioner's arguments are
similar to those of the defendant in Arzate v. Bridge Terminal Transport, Inc.
(2011) 192 Cal. App. 4th 419. Like the plaintiffs in Arzate, Petitioner’s drivers
used their own trucks, paid some of their own expenses, could decline
dispatches, decided when and where to take meal and rest breaks, and could
have leased more than one truck and hired other drivers. (/d. at p. 427.)
Petitioner argues that this evidence overcomes the presumption that drivers were
servants. Yet the evidence also reveals that Petitioner directed drivers where to
pick up and drop off produce and by when, subjected drivers to a twice-daily
check-in requirement, required them to submit paperwork containing information
beyond what was required of Petitioner by the USDOT, and mandated the use of
certain stations via which drivers had to submit paperwork which was required to
complete the job and to receive payment. Petitioner retained control over these
significant details of the work, which strongly indicates employment. However, as
the Arzate court noted, there are multiple factors beyond control of “manner and
means” which must be considered. (/bid.)
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Courts "have long recognized that the 'control' test, applied rigidly and in
isolation, is often of little use in evaluating the infinite variety of service
arrangements.” (S. G. Borello & Sons, Inc. v. Department of Industrial Relations
(1989) 48 Cal.3d 341, 350.) _

In State Compensation Ins. Fund v. Brown (1995) 32 Cal. App.4"188, 202 the

Court recognized that the right of control "retains significance, but is no longer
determinative.”

B. Right to discharge at will

Although not conclusive, a right to discharge a worker at will is strong evidence of
an employer/employee relationship. (California Employment Stabilization
Commission v. Morris (1946) 28 Cal.2d 812, 819.)

Petitioner by contract retains the right to terminate drivers with or without cause,
at will, with written notice. This factor evidences an employee/employer
relationship but is not conclusive. ,

| C. Secondary factors beyond right to control manner and means

In seminal cases such as Empire Star Mines v. California Employment
Commission (1946) 28 Cal.2d 33, Tiebery v. California Unemployment Ins. App.
Bd. (1970) 2 Cal.3d 943, 950, and S. G. Borello & Sons, Inc. v. Department of
Industrial Relations, supra, 48 Cal.3d at p. 350, the California Supreme Court has
consistently considered factors beyond the common law employment criteria of
the right to control the manner and means of accomplishing the result desired,
and the right to discharge at will. In Messenger Courier Assn. of the Americas, v.
California Unemployment Ins. Appeals Bd., supra, 175 Cal. App. 4th at p. 1090,
the Court reiterated those secondary factors for consideration as follows:.

1. Is the one performing services engaged in a distinct occupation or
business?

Petitioner asserts drivers were engaged in their own distinct occupation and
business, which indicates they were independent contractors. Petitioner's
witnesses testified that independent contractor “owner-operator” drivers are
recognized in the industry, have their own national association and are
authorized to operate by law. Petitioner’'s expert withess further indicated that
approximately 90 percent of all “owner-operator” drivers only own and drive one
tractor and do so under the USDOT operating authority of a motor carrier such as
Petitioner. Petitioner pointed out that some drivers had established “DBA”s or
“LLC"s, had multiple tractors and hired other drivers. However, if true, those facts
alone would be insufficient to conclude those drivers were not functioning as
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employees of Petitioner. Nevertheless, the evidence revealed that the vast
majority of Petitioner’s drivers only owned or leased one tractor, did not have co-
drivers or hire other drivers, and drove exclusively and continuously for
Petitioner. In reality, the only business drivers were engaged in was the
Petitioner’s business, and this factor weighs toward finding drivers to be
employees.

2_- Is it the kind of occupation in the locality that the work is usually done
under the direction of the principal or by a specialist without
supervision?

Petitioner’s expert witness testified that “owner-operator” independent contractor
drivers are estimated fo make up somewhat over 10 percent of interstate truck
drivers subject to the authority of the USDOT; inversely, this means that upwards
of 90 percent of interstate truck drivers work instead as employees. On the other
hand, Petitioner’s witness also indicated that “owner-operator” independent
contractor drivers are disproportionately utilized in the interstate transport of
produce. Balancing this evidence, we deem this factor to be neutral in the
assessment of whether drivers were employees.

3. What skill is required in the particular occupation?

Petitioner argued that drivers were engaged in a high-skill occupation, which
indicates they were independent contractors. We acknowledge that drivers are
required to have certain skills beyond those of an average worker. However, all
interstate tractor drivers require the same skills regardless of whether they are
classified as employees or independent contractors. We note that even where
skill is required, if the occupation is one which ordinarily is considered an incident
of the business establishment of the employer, there is an inference that the

actor is a servant. (Rest.2d Agency, § 220, p. 489.) Thus, this factor supports a
finding of employment.

4. Does the principal or the worker supply the instrumentalities, tools, and
the -place of work for the person doing the work?

Petitioner contends that drivers supplied their own instrumentalities, tools, and
place of work, also citing drivers’ lease, purchase or ownership of their tractor as
evidence drivers had substantial investment in their own business as
independent contractors. However, the evidence demonstrates that Petitioner
paid for or advanced funds to drivers for almost everything necessary for them to
perform services, later deducting some payments or advances from drivers’ pay.
In some instances, Petitioner would even make the tractor down payment for
drivers and arrange for payments on the tractor lease or purchase to come out of
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driver’s pay. Drivers did not have to possess, acquire or bring any significant
resources into the relationship with Petitioner in order to perform services for it.

This factor further supports a conclusion that drivers were functioning as
employees.

5. What is the length of time for which the services are to be performed?

Petitioner executed a one-year contract with drivers which renewed automatically
unless terminated by one of the parties. This resulted practically in an indefinite
term of service and the evidence indicated many drivers had been engaged

continuously in exclusive service to the Petitioner. This factor indicates an
employment relationship.

6. Is the method of payment by the time or by the job?

Petitioner paid drivers by the miles driven while on assignment, which it argues is
more equivalent to being paid by the job than by time, and thus supports a
finding drivers were independent contractors. Conceding this general rule, we
also recognize there was a time element to drivers’ payment, as Petitioner
designed driving assignments to meet specified delivery deadlines and to be
completed within a certain number of days. Nevertheless, even while crediting
this factor as indicative of independence, we deem it relatively inconsequential in

resolving the issue of drivers’ status when weighed appropriately with and
against all other factors.

7. Do the parties believe they are creating the relationship of employer-
employee?

Because drivers signed Petitioner’s “independent contractor” contract, Petitioner
insists the parties knew they were not creating an employer-employee

relationship. Petitioner further argues that drivers preferred to be independent
contractors. '

That the parties may have mistakenly believed they were entering into the
relationship of principal and independent contractor is not conclusive. (Grant v.
Woods (1977) 71 Cal.App.3d 647, 654.) While a contractual provision that a
worker is an independent contractor is persuasive evidence of the intended
relationship, it is not controlling and the legal relationship may be governed by

the subsequent conduct of the parties. (Brown v. Industrial Accident Commission
(1917) 174 Cal. 457, 460.)

In this case, drivers had no choice but to sign the contract if they wished to
perform services for Petitioner. Moreover, the belief, intent or even preference of
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the parties is not controlling where the actual conduct of these parties

demonstrates their legal relationship was that of employer-employee, as
concluded below.

8. Is the work a part of the regular business of the principal?

The work performed by drivers was part of the regular business of Petitioner, the
interstate transport of produce and other goods. This is a powerful indication of
an employment relationship. In recent history, this single factor has become by
far the most significant to courts when analyzing whether a worker is an
employee or independent contractor.

Increasingly, the “modern tendency is to find employment when the work being

done is an integral part of the regular business of the employer and the worker

does not furnish an independent business or professional service relative to the
employer." (Santa Cruz Transportation, Inc. v. Unemployment Ins. Appeals Bd.

(1991) 235 Cal.App.3d 1363, 1376, citing S. G. Borello & Sons, Inc. v.

Department of Industrial Relations, supra, 48 Cal.3d at p. 357 (internal citations
omitted).)

In JKH Enterprises, Inc. v. Department of Industrial Relations (2006) 142
Cal.App. 4" 1046, the Court held that delivery drivers were employees under
workers’ compensation law. It held that the company was in the delivery business
and that the delivery drivers performed the work of this business. (/d. at p. 1064.)
It concluded that the individual factors utilized to evaluate employment status
were not to be mechanically applied and that, "[T]he functions performed by the
drivers, pick-up and delivery of papers or packages and driving in between, did
not require a high degree of skill. And the functions constituted the integral heart
of JKH’s courier service business. By obtaining the clients in need of the service

and providing the workers to conduct it, JKH retained all necessary control over
the operation as a whole.” (Ibid.)

In Air Couriers Internat. v. Employment Development Dept. (2007) 150
Cal.App.4™ 923, the company was in the business of package delivery. The
drivers used their own vehicles and paid their own driving expenses. They
delivered to the company’s customers under the direction of the company’s
dispatchers. They could select their own routes, but the company established
pick-up and delivery deadlines and required the drivers to use company-
furnished forms in order to receive payment. The company billed its customers
and collected payment. The drivers generally worked continuously for the
company and were paid at regular intervals. Although the drivers could turn down
jobs, this was done infrequently because of the fear that the company would stop
providing work. The drivers did not have their own businesses or work in a
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separate profession. The court held the drivers were employees because the
company “exerted control over the drivers to coordinate and supetvise the
company’s basic function: timely delivery of packages.” (/d. at p. 939.)

In the present case, drivers furnished no independent business or professional
service relative to Petitioner. Absent the services of drivers, Petitioner could not
have conducted its regular business, rendering drivers’ work an integral part of
Petitioner’s business. As acknowledged in Santa Cruz, JHK Enterprises and Air

Couriers, the modern tendency is to find employment under these circumstances,
as we do in this case.

While considering the relevant evidence and applying the various legal tests in
the present case, we were mindful of Petitioner’s position that any controls it
imposed on drivers required as the result of government regulations are not
permitted to be considered as indicia of employment. Petitioner cites to the
federal motor carrier regulations:

Nothing in the provisions required by paragraph (c)(l) of this section
is intended to affect whether the lessor or driver provided by the
lessor is an independent contractor or an employee of the
authorized carrier lessee. An independent contractor relationship
may exist when a carrier lessee complies with 49 U.S.C.

14102 and attendant administrative requirements.

(49 CFR 376.12(c)(4).)

This provision clarifies that requirements imposed by the referenced regulations
are intended for purposes other than affecting the status of drivers. It expressly
recognizes that drivers may be independent contractors or employees. It
acknowledges that an independent contractor relationship may exist when a

motor carrier complies with regulatory requirements, but does not indicate that it
necessarily does exist.

- Nevertheless, in this case we do not find it necessary to rely on any of the control
indicia established by regulatory requirements to conclude drivers were
employees of Petitioner. As set forth above, more than ample evidence exists
beyond those indicia to find that drivers were employees during the audit period
pursuant to code section 621, subdivision (b) providing services in employment
pursuant to code section 601. Remuneration payable {o drivers for those services
constituted wages pursuant to code section 926.
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Having reached these conclusions, we now consider Petitioner’s argument that,
even if drivers were employees performing services in employment for Petitioner,
California was not the correct state to issue an assessment on their wages.

Il. Was drivers’ entire service in employment, performed for
Petitioner both within and without California, either localized in
California or otherwise subject to coverage in California?

Petitioner argues that drivers’ work was not localized in California under code
section 603 and was not covered employment in California under code section
602. Petitioner contends California was not the correct state to assess
contributions on the wages Petitioner paid drivers during the audit period.

Code section 602 states:

"Employment" includes an individual's entire service, performed
within, or both within and without, this State if:

(a) The service is localized in this State; or

{(b) The service is not localized in any state but some of the
service is performed in this State and (1) the base of
operations, or, if there is no base of operations, then the place
from which such service is directed or controlled, is in this
State; or (2) the base of operations or place from which such
service is directed or controlled is not in any state in which
some part of the service is performed, but the individual's

residence is in this State.
Code section 603 provides:

Service is localized within a state if:

(a) The service is performed entirely within the state; or

(b) The service is performed both within and without the state, but
the service performed without the state is incidental to the
individual’s service within the state; for example, is temporary
or transitory in nature, or consists of isolated transactions.

In this case, the parties acknowledged, and we agree, that drivers’ service was

not “localized” in California under code section 602(a), as defined in code section
- 603; drivers performed services both in and out of California and the services
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performed out of California were not merely incidental to those performed in
California. Thus, it is necessary to proceed to code section 602(b) and consider
whether drivers had a base of operations in California, where they undisputedly
performed some services.

The United States Department of Labor (USDOL) has issued Unemployment
Insurance Program Letters explaining that the objective of "localization of work"
provisions in state unemployment insurance laws is to cover under one state law
all of the service performed by an individual for one employer, wherever it is
performed. (U.S. Department of Labor, Unemployment Insurance Program Letter
(UIPL) No. 291 (July 1, 1952) reissued with UIPL No. 20-04 (May 10, 2004.) In
the early years of the unemployment insurance program each state agreed to
enact uniform provisions like code section 602. The intent is to avoid duplication
of coverage or gaps in coverage under state unemployment laws.

The UIPLs set forth principles providing guidance on the manner and sequence

of applying the states’ statutory provisions relating to "localization of work" as
follows:

Only if the service is not localized in any state is any other test
necessary. If the service is not localized, it is necessary to determine
the individual's base of operations state and whether any work is
performed in that state. In other words, questions must be asked:
Does the individual have a base of operations in this state? Is a
service performed here?

The "base of operations" is the place, or fixed center of more or less
permanent nature, from which the individual starts work and to which
the individual customarily returns in order to receive instructions from
the employer, or communications from customers or other persons,
or to replenish stocks and materials, to repair equipment, or to
perform any other functions necessary to exercise the individual's
trade or profession at some other point or points. The base of
operations may be the employee's business office, which may be
located at his residence, or the contract of employment may specify
a particular place at which the employee is to receive his direction
and instructions. This test is applicable principally to employees,
such as salesmen, who customarily travel in several states.

(U.S. Department of Labor, Unemployment Insurance Program Letter (UIPL) No.
291 (July 1, 1952) reissued with UIPL No. 20-04 (May 10, 2004.)
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Mirroring the language of the UIPLs, Precedent Tax Decision No. P-T-148
confirmed “base of operations” means a more or less permanent place from
which the worker starts work and to which the worker customarily returns to

receive instructions or perform functions related to the rendition of the worker's
services.

The definition of “base of operations” focuses entirely on the activities of the
employee and makes no mention whatsoever of the employer, including where
the employer has its headquarters or place(s) of business. (Walco Leasing v.
Bilich (Minn.Ct.App. 1986) 383 N.W.2d 374, 378 ("[T]he focus of the term ‘base
of operations’ is upon the employee - - i.e. where the employee receives his
directions, where he starts and ends his work, where he is hired, etc.").

California was the fixed place from which drivers submitted their initial
employment application and signed the contract required to work for Petitioner:
started and ended work assignments; customarily returned to service equipment
and perform other tasks necessary to exercise their trade; and waited to receive
assignments and instructions from Petitioner. Drivers also interacted with the
terminal/trailer yard manager in California as needed (including receiving
directions from him on matters such as reporting for drug testing). Based on
drivers’ activities, California was their base of operations, either at their
respective residences or wherever they parked their tractors in California when
not driving for Petitioner.,

Petitioner argues instead that drivers’ base of operations was in Kentucky.
However, drivers had only the most tenuous relationship with Kentucky based
solely upon Petitioner’s choice to locate its headquarters and dispatchers there.
Petitioner could have chosen to locate its headquarters or dispatchers anywhere
and it would not have affected drivers’ activities. In its brief on appeal and during
oral argument, Petitioner improperly attempted to offer new evidence that drivers
always ferried produce from California and Arizona directly to a Petitioner
warehouse in Kentucky. Not only is this contention conspicuously absent from
the record, it is wholly contradicted by it. Although we do not accept or credit this
new evidence, even if we did, it would not change our finding that California is
drivers’ base of operations, because by law the “base of operations” has nothing
to do with the employer, its headquarters or place(s) of business. Therefore,
Kentucky was not drivers’ base of operations. As cautioned by the UIPLs, “base
of operations” must be carefully distinguished from “place of direction and
control”, the latter being a test we do not properly reach unless the employee has
no “base of operations” in a state in which he performs some services (P-T-148).

Localization of work laws were designed “to center the coverage of the work in
the one state in which it would be most likely that he would seek work if he
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became unemployed” (P-T-148, citing Kunz v. Catherwood (App.Div. 1968) 294
N.Y.S.2d 103, 106). In this case, drivers who became unemployed or disabled
would be most likely to file claims for benefits and seek work in California. It
cannot be said that any state other than California, including Kentucky, has a

superior or even comparable claim to drivers’ wages. To hold otherwise would
- subvert the very intent of the law.

California was the proper state to assess contributions based on wages
Petitioner paid to drivers during the audit period. Because drivers’ base of
operations was in California and drivers performed services in California, drivers’
entire service, performed both within and without California, was covered
employment in California under code section 602(b)(1).

Ill. Is Petitioner liable for contributions assessed by EDD pursuant to
code section 11277

Petitioner argues EDD’s assessment is inaccurate for several reasons. First,
Petitioner asserts some drivers did have their own businesses and as such
should be considered independent contractors and thus excluded from the
assessment. Second, Petitioner disputes the assessment calculation as
incorrectly based on drivers’ gross versus net earnings. Third, Petitioner alleges
drivers paid their own PIT and thus Petitioner should be entitled to abatement of
that substantial portion of the assessment.

With regard to Petitioner’s first assertion, from the time of the audit, Petitioner
had ample opportunity to provide information to EDD that certain drivers should
be excluded from the assessment but failed to do so. For instance, Petitioner
could have: subpoenaed certain drivers to testify, or provided sworn statements
from them, indicating they had their own businesses, customers, or multiple
trucks and/or drivers in their employ; produced copies of public record
documents by which certain drivers established DBAs or LLCs; provided images
of driver business logos displayed on tractors or elsewhere tending to show
independence; offered testimony or sworn statements from other motor carriers
to whom certain drivers also provided service by virtue of owning more than one
truck or having drivers in their employ.

Petitioner’s second dispute with the assessment calculation, that it is based on
gross versus net driver earnings, is legitimate. However, Petitioner itself bears
the responsibility of providing EDD with the necessary information identifying net
driver earnings. Petitioner testified and argued at length about the extensive
amount of documentation and data it is required to create and maintain by the
USDGQT; it could and should have shared that information and other business
records with EDD but for unknown reasons chose not to do so. The testimony
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provided by Petitioner’s witness, concerning his method of calculating driver net
“earnings and the amounts at which he arrived, was not a satisfactory substitute

and did not provide either EDD or this Board any credible basis for adjusting the
assessment.

Petitioner’s third allegation, that if drivers paid their own PIT for earings during
the audit period it is entitled to an abatemenit of that portion of the assessment, is
true. Yet, Petitioner has had many months since the audit in which to secure from
drivers proof or sworn statements to establish PIT payment but failed to do so.
This is the responsibility of Petitioner, not EDD or this Board. Absent such proof,
there can be no abatement. ' o

We note the Petitioner has the burden of proof in a tax matter, particularly as the
party attacking the employment relationship. (Isenberg v. California Employment
Stabilization Com. (1947) 30 Cal.2d 34, 38; Aladdin Oil Corp. v. Perluss (1964)
230 Cal.App.2d 603, 610; Smith v. Department of Employment (1976) 62 -
Cal.App.3d 206, 213.) Petitioner only offered brief testimony based on vague and
unsupported witness recollection with regard to its arguments concerning the
assessment’s inaccuracy. Because Petitioner offered weaker and less
satisfactory evidence when it was within its power to produce stronger and more
satisfactory evidence with regard to the accuracy of the assessment, the limited
testimony it offered is viewed with distrust. (Evidence Code, § 412.)

If EDD is not satisfied with any return or report made by any employing unit of the
amount of employer or wage earner contributions, it may compute the amount
required to be paid upon the basis of facts contained in the return or reports or
may make an estimate upon the basis of any information in its possession and

make an assessment of the amount of the deficiency. (Unemployment Insurance
Code, § 1127.) :

Petitioner did not make satisfactory returns and reports to EDD with regard to
drivers during the audit period. Pursuant to code section 1127, EDD was
permitted to compute and estimate the amount to be paid on the basis of the only
information available to it. Petitioner remains liable for the assessment. While we
will not disturb it, Petitioner is not precluded from working with EDD to provide
the additional information necessary for adjustments or abatements.

IV. Is EDD’s assessment against Petitioner preempted by the
FAAAA?

“Finally, Petitioner argues EDD’s assessment is preempted by the FAAAA, which
provides: '
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... [A] State . . . may not enact or enforce a law, regulation, or other
provision having the force and effect of law related to a price, route;, -

or service of any motor carrier . . . with respect to the transportation
of property.

(49 U.S.C. § 14501(c)(1).)

Federal preemption is based on the United States Constitution’s mandate that
the “Laws of the United States . . . shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby. . .” (U.S. Const., art. VI, cl. 2.) A
state law that conflicts with federal law is said to be preempted and is “without

effect.” (Cipollone v. Liggett Group, Inc. (1992) 505 U.S. 504, 516 [112 S. Ct.
2608].)

The appeals board is not required to turn a deaf ear because an issue is raised
which involves application of the Constitution. While to declare legislation in
violation of the Constitution is an exercise of judicial power beyond the proper
scope of administrative adjudication, it is within our proper scope to determine

whether an administrative agency is applying legislation in a constitutional way.
(Precedent Decision P-T-31.)

Thus, while we make no finding as to the constitutionality of the code sections
under consideration, we do find EDD applied them in a constitutional manner,
relying upon existing judicial authority that the FAAAA does not preempt
comparable state laws involving motor carriers.

The US Supreme Court has established parameters concerning the preemptive
power of the FAAAA. The Supreme Court noted . . . (1) that [s]tate enforcement
actions having a connection with, or reference to,’ carrier ‘rates, routes, or
services’ are pre-empted’; (2) that such pre-emption may occur even if a state
law’s effect on rates, routes, or services ‘is only indirect.” (Rowe v. New
Hampshire Motor Transport Ass’n, (2008) 552 U.S. 364, 368 [128 S. Ct. 989]
(internal citations omitted).)The Court later cautioned that “related to” did not
mean the sky was the limit and that the addition of the words “with respect to the
transportation of property” massively limited the scope of preemption ordered by

the FAAAA. (Dan's City Used Cars, Inc. v. Pelkey (2013) 569 U.S. __ [133 S. Ct.
1769, 1778].)

While the Ninth Circuit Court of Appeals has not resolved specifically whether the
FAAAA preempts California or other states from assessing contributions to their
unemployment funds, it has addressed preemption in cases of comparable
context that we find most relevant and helpful in resolving the present issue.
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In Californians for Safe & Competitive Dump Truck Transp. v. Mendonca (9" Cir.
1998) 152 F.3d 1184, 1189, the Court held that California’s prevailing wage law
had no more than an indirect, remote, and tenuous effect on, and thus was not

“related to”, the motor carriers’ prices, routes, and services within the meaning of
the FAAAA’s preemption clause.

Holding more recently that California’s meal and rest break laws were not
preempted by FAAAA, the Court declared:

[The meal and break laws] do not set prices, mandate or prohibit
certain routes, or tell motor carriers what services they may or may
not provide, either directly or indirectly. They are “broad law][s]
applying to hundreds of different industries” with no other “forbidden
connection with prices [, routes,] and services.” They are normal
background rules for almost all employers doing business in the
state of California. And while motor carriers may have to take into
account the meal and rest break requirements when allocating
resources and scheduling routes — just as they must take into
account state wage laws or speed limits and weight restrictions, the
laws do not “bind” motor carriers to specific prices, routes, or
services. Nor do they “freeze into place” prices, routes, or services
or “determin[e] (to a significant degree) the [prices, routes, or]
services that motor carriers will provide.” Further, applying
California’s meal and rest break laws to motor carriers would not
contribute to an impermissible “patchwork” of state-specific laws,
defeating Congress’ deregulatory objectives.

(Dilts v. Penske Logistics, LLC (9" Cir. 2014) 769 F.3d 637, 647, cert. den., (2015)
135 S. Ct. 2049 (internal citations omitted.).)

The California Supreme Court addressed this issue in People ex rel. Harris v.
PAC Anchor Transportation, inc. (2014) 59 Cal.4th 772. The People took action
against a trucking company for violations of the unfair competition law (UCL). (/d.
at p. 775.) The People contended that by misclassifying its drivers as
independent contractors, the trucking company illegally lowered its costs of doing
business through failing to pay unemployment insurance and unemployment
training fund taxes and by failing to withhold state disability insurance and state
income taxes. (/d. at p. 776) Thus, the case implicated the same code provisions
by which EDD levied its assessment in the present case.
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The Court held the People’s action was not preempted by the FAAAA, noting:

The sections of the Labor Code and the Unemployment Insurance
Code that anchor the People’s UCL claim make no reference to
motor carriers, or the fransportation of property. Rather, they are
laws that regulate employer practices in all fields and simply require
motor carriers to comply with labor laws that apply to the
classification of their employees.

(Id. at p. 785.)

The Court further expressed that “nothing in the congressional record
establishes that Congress intended to preempt states’ ability to tax motor
carriers, to enforce labor and wage standards, or to exempt motor carriers
from generally applicable insurance laws.” (/d. at p. 786.) “California labor
and insurance laws and regulations of general applicability are not
preempted as applied under the FAAAA.” (Ibid.)

The provisions of the code at issue in the present case are in no way ‘“related to”
the transportation of property. The code does not conflict with the provisions or
intent of the FAAAA. Interstate motor carriers such as Petitioner are only
impacted by the code’s generally applicable provisions to the same extent as any
other subject California employer. As noted in Dilts, Petitioner routinely operates
under and complies with many other California laws which could be said to affect
interstate motor carrier prices, routes and services in an equal, if not more direct
and substantial way. Any influence the code provisions may have on motor
carrier prices, routes or services are as indirect, tenuous and remote as that of
California’s prevailing wage, meal and rest break laws and UCL prohibitions. As
the Courts have held application of those laws to interstate motor carriers is not

preempted by the FAAAA, we likewise hold neither is EDD’s assessment against
Petitioner under the provisions of the code.

DECISION

The decision of the administrative law judge is reversed. Drivers were performing
service for Petitioner as employees pursuant to code section 621, subdivision (b)
to whom wages for employment were payable pursuant to code section 926.

H

Although drivers’ service was not localized under code section 603, driver’s
entire service for Petitioner, performed within and without California, is subject to
coverage in California pursuant to code section 602.
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Petitioner is an employer liable for contributions to the California Unemployment
Fund, and for PIT withholding, plus interest, as assessed by EDD pursuant to
code section 1127.

The assessment is not preempted by the FAAAA, 49 U.S.C. section 14501(c).
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