WORKLOAD NARRATIVE

FIELD OPERATIONS

September 2015

Workload: In September, the number of new cases for all programs was
18,915. This was the lowest number since February and 7% below the
average for the year. Dispositions in September [18,743] were 10% fewer
than average for the year and represented the lowest output since
November 2014. Several factors led to the lower production, primarily the
high number of judges on leave and a large influx of reasonable assurance
cases that reduced the split rate over the past three months. The open
balance [26,541] is 3% above average levels for 2015.

Ul. In September, the number of new Ul cases [17,611 cases; 10,672
appellants] was 6% below the average so far this year and represented the
smallest intake since February. Closed cases [17,577 cases; 10,652
appellants] were the fewest since November for the reasons cited above.
The open balance [16,183 cases; 9,807 appellants] fell slightly.

DI. In September, verifications of disability cases [1,004] were 7% below
the average for the year and also represented the smallest intake since
February. Dispositions [906] were 17% below the average for 2015, which
caused the open inventory [1,737] to rise to its highest level since January.

Tax, Rulings, Other. New tax petitions in August [177] were the fewest
since January and 18% below the yearly average. However, intake
exceeded output. The open inventory [4,223] hit a three year high.
Verifications of new ruling cases [110] were 55% below the average for
2015. Dispositions [189] were 28% below the norm, but exceeded intake.
The inventory of ruling cases [4,374] is right where it was two months ago
and just 1% greater than the average this year.

Case Aging and Time Lapse. This was the seventh consecutive
month in which all timeliness measures far exceeded DOL requirements.
Average case age was 24.0 days; 30-day time lapse was at 69.9%, and
45-day time lapse was at 89.3%. This was the last month before we
began tracking timeliness of extension appeals. In September 35.1% of
these cases were resolved within 30 days; 74.0 within 45 days; and 98.3%
within 90 days. The average age of these cases was 34 days.



ALL PROGRAM CY TRENDS - FO

NEW OPENED CASES

_ %Chgof | YrYr
CYy | Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL Avg. Avg AvgChg
2012 | 35.262] 32.100] 38,944] 35,539] 36,576| 34.012| 33,820| 39,560| 35,059| 38,330| 32,377 27,469| 419,057| 34,921
2013 | 35188 32,900| 35462 34,280| 35,060| 30,208| 31,649| 31,789 26,509] 29,993| 24,703| 26,488| 374,319| 31,793 89% -3,728
2014 | 30651 25502 27,945 32,463| 28,565| 26,278] 26,130| 23,655 23,363| 22,861| 17,201| 21,439] 306,148| 25,672 82% -5,681
2015 | 18,740{ 17.502| 21,282 23,417| 19,659| 21,153| 21,735| 20,095 18,915 182,498| 20,278 79% -5,234
| T 2 22 47 8 2014] 79% 75%
All Programs registrations Sep to date are down 25% from 2014, down 38% from 2013, and down 43% from 2012 2013 65% 62%
All Programs registrations monthly average is down 21% from 2014, down 35% from 2013, and down 42% from 2012 2012| 58% 57%
chg 2015 avg| chg 2016 YTD
CLOSED CASES
% Chg of Yr-¥r
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL Avg. Avg AvgChg
2012 | 35665 39,521| 46,692 30,554] 36,743| 33,437| 32,226| 37,179 31,752] 41,106} 34,450 33,674| 432,999 36,083
2013 | 34.777| 34,753| 39,525 30,092} 31,139] 27,467| 37,227] 35,005 31,214| 29,718] 25437 24,098| 381,352| 31,779 88% -4.304
2014 | 27.304| 26,789| 28,051 28,143| 28,600| 26,672 27,086| 25,897| 22,225 25,206] 18,498| 20,377] 304,848 25,404 80% -6,375
2015 | 20,925 22273| 22,494] 21,249| 20,206| 20,759] 21,282| 19,088| 18,743 187,019 20,780 82% -4,624
P 144 7120 2014]  82% 78%
All Programs dispositions Sep to date are down 22% from 2014, down 38% from 2013, and down 42% from 2012 2013| 65% 62%
All Programs dispositions average is down 18% from 2014, down 35% from 2013, and down 42% from 2012 2012 58% 58%
chg 2015 avg| chg 2074 YT
BALANCE OPEN CASES
_ % Chg of Yr-Yr
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. Avg AvgChg
2012 | 55113 47,540| 39,388| 44,228| 43,982 44,458| 45,980| 48,183 51,402| 48,515| 46,318; 40,048 46,263
2013 | 40,368 38,419| 34,291| 37,401| 41,214| 43,875| 38,202| 34,844| 30,062 30,217| 29,380] 3t 701 35,831 77% |-10,432
2014 | 34,483 33,200| 33,026 37,269| 37,183 36,725| 35,656| 33,331| 34,401 31,980] 30,632 31.633 34,126 95% -1,708
2015 | 20,381| 24,557| 23,290| 25,400{ 24,815| 25,127| 25470| 26,422 26,541 25,667 75% -8,459
| 7 7 25 &9 64 43 2014 75% 73%
All Programs balance Sep to date is down 27% from 2014, down 32% from 2013, and down 45% from 2012 2013 72% 68%
2012| 55% 55%

All Programs balance monthly average is down 25% from 2014, down 28% from 2013, and down 45% from 2012

chg 2015 avg

chg 2015 YTD

iz



DI CY TRENDS - FO
Program Codes 7, 10, 11, 12, 16 & 20

NEW OPENED CASES

DI balance monthly average is down 19% from 2014, up 19% from 2013, and down 17% from 2012

cYy Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec | Total Avg. & Mﬂm of >ﬂﬁﬁm
2012 1,395 1,490 1,611| 1,256| 1,362 1,382| 1,206| 1,122 1,233; 1,089 845 754| 14725 1,227
2013 282 811 995 971 970 884| 1,043 991( 1,046| 1,086 941 0451 11,665 972 79% -255
2014 1,004 958 979| 1,158| 1,088| 1,131| 1,352 1,027] 1,113| 1,102 815| 1,062} 12,789| 1,066 110% 94
2015 1,104 990( 1,035( 1,085( 1,019| 1,141| 1,205 1.158| 1,004 9,741| 71,082 102% 17
2014 102% 99%
DI registrations Sep to date are down 1% from 2014, up 12% from 2013, and down 18% from 2012 2013| 111% 112%
DI registrations monthly average is up 2% from 2014, up 11% from 2013, and down 12% from 2012 2012 88% 81%
chg 2015 avg | chg 2015YTD
CLOSED CASES
o Yr-Yr
Jan Feb Mar | Apr | May | Jun Jul Aug | Sep Oct Nov | Dec | Total Avg. " M”N of AvgChg
2012 1,334 1,547 1,456| 1,424| 1,460( 1,140| 1,079| 1,220 999| 1,452 938| 1,039] 15,088 1,257
2013 1,083 906( 1,186 734 758 860| 1,026 1,098] 1,223| 1,298 749 822] 11,743 979 78% -279
2014 835 891 958 927| 1,047, 1,038 1,024 1,101¢ 1,241] 1,165 965| 1,073| 12,265 1,022 104% 44
2015 1,144 1,230| 1,376| 1,045 939 a78| 1,149| 1,052 906 9,819 1,091 107% 69
2014] 107% 168%
DI dispositions Sep to date are up 8% from 2014, up 11% from 2013, and down 16% from 2012 2013 111% 111%
DI dispositions monthly average is up 7% from 2014, up 11% from 2013, and down 13% from 2012 2012 87% 84%
: chg 2015 avg | chg 2015 YTD
BALANCE OPEN CASES
Jan | Feb | Mar | Apr | May | Jun | Jul | Aug | Sep | Oct | Nov | Dec Avg. | ” M_“M of >ﬁm~_ﬂc
2012 1,815{ 1,757| 1,905| 1,734| 1,636| 1,877| 2,005 1,906{ 2,139| 1,755 1,663| 1,379 1,798
2013 1,277{ 1,182 991| 1,227| 1,437| 1,462 1.481| 1,374} 1,198 986| 1,177 1,300 1,258 70% -540
2014 1,469{ 1,536| 1,557| 1,788| 1,830| 1,922| 2,250| 2,176| 2,048| 1,984| 1,834| 1,823 1,851 147% 594
2015 1,782} 1,542| 1,198| 1,237| 1,318| 1,480| 1,534 1,639 1,737 1,496 81% -355
2014 81% 81%
DI balance Sep to date is down 19% from 2014, up 16% from 2013, and down 20% from 2012 2013] 119% 116%
2012 83% 80%

chg 2015 avg

chg 2015 YTD

jz



Ul CY TRENDS - FO
Program Codes 1, 2, 3,4, 5, 6, 8, 23, 24, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 41, 42

NEW OPENED CASES

cY | Jan Feb | Mar | Apr | May | Jun Jul Aug | Sep | Oct | Nov | Dec | Total Avg. _x_w_“m of >Hm[mﬂm
2012 | 33,339| 30,233| 36,391| 33,590| 34,531| 31,871| 32,132| 37,791} 33,363| 36,746} 31,266| 26,393| 397,646 33,137
2013 | 33,691} 31,654| 33,967| 32,876| 33,258| 28,418} 29,941| 30,154} 24,097| 28,576| 23,320| 25,020| 355872| 29,656 89% -3,481
|2014 | 29,259| 24,091| 26,279] 30,284| 26,654] 24,702| 24,330| 22,177| 21,805| 21,462| 16,062] 19,991| 287,006| 23,925 81% -5,731
2015 | 17,415| 16,163{ 19,647 21,674| 18,055 19,418| 20,036] 18,448| 17,611 168,467| 18,719 78% -5,206
Josuti 2 22 a7 6 2014 78% 73%
Ul registrations Sep to date are down 27% from 2014, down 40% from 2013, and down 44% from 2012 2013| 63% 60%
Ul registrations monthly average is down 22% from 2014, down 37% from 2013, and down 44% from 2012 2012 56% 56%
chg 2015 avg | chg 2015 YTD
CLOSED CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. _;M”m of >Hmmﬂm_
2012 | 33,604| 37,167| 44,615| 28,383| 34,802| 31,915| 30,672| 35,346 30,299 38,063| 32,844 32,269 410,879| 34,240
2013 | 33,153| 33,375| 37,440| 29,390| 29,752| 26,058| 35,658| 33,322| 29,065| 27,591| 24,375| 22,868| 362,047| 30,171 88% -4,069
2014 | 26,057| 25,250) 26,573| 26,957| 27,140| 25,221} 25,688| 24,541| 20,520| 23,658| 17,228| 18,900| 287,733| 23,978 79% 6,193
2015 | 19,584 | 20,754| 20,060| 19,749| 18,729| 19,303| 19,666| 17,767| 17,577 173,189} 19,243 80% -4,735
bt 144 7720 2014| 80% 76%
Ul dispositions Sep to date are down 24% from 2014, down 40% from 2013, and down 44% from 2012 2013| 64% 60%
Ul dispositions monthly average is down 20% from 2014, down 36% from 2013, and down 44% from 2012 2012 56% 56%
chg 2015 avg | chg 2015 YTD
BALANCE OPEN CASES
Jan | Feb | Mar | Apr | May | Jun | Jul | Aug | Sep | Oct | Nov | Dec Avg. _,\GMHM% >Hm_%m
2012 | 45,315] 38,225] 29,603[ 34,674] 34,327 34,188] 35,578| 37,843| 40,820| 38,495| 36,792 30,853 36,3933
2013 | 31,303| 29,396| 25,859 29,169] 32,572| 34,851| 29,038| 25,729; 21,580| 22,445| 21,288| 23,364 27,216 75% 9,177
2014 | 25,904] 24,779| 24,421] 27,670| 27,131| 26,548 25,113| 22,670} 23,888| 21,619} 20,404} 21,447 24,307 89% -2,9009 |
2015 | 19,211| 14,570| 14,111| 15,981] 15,268 15,304 15,571] 16,198} 16,183 15,822 65% -8,485
Multi 7 7 25 €9 64 43 2014 65% 62%
Ul balance Sep to date is down 38% from 2014, down 45% from 2013, and down 57% from 2012 2013| 58% 55%
Ul batance monthly average is down 35% from 2014, down 42% from 2013, and down 57% from 2012 2012| 43% 43%

chg 2015 avg

chg 2015 YTD

jz



TAX CY TRENDS - FO
Program Codes 15, 17, 18, 32, 46, 47, 48

NEW OPENED CASES

CY Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. % Mww of >Hm%u
2012 346 141 196 117 78 335 253 229 254 200 215 214 2,578 215
2013 223 245 299 189 243 321 233 264 247 242 307 411 3,234 270 125% 55
2014 232 320 285 230 222 217 217 234 255 178 253 253| 2,898 241 90% -28
2015 124 197 271 194 189 300 247 235 177 1,034 215 89% -26
2014 89% 87%
Tax registrations Sep to date are down 13% from 2014, down 15% from 2013, and down 1% from 2012 2013| 80% 85%
Tax registrations monthly average is down 11% from 2014, down 20% from 2013, and even with 2012 2012| 100% 99%
chg 2015 avg | chg 2015 YTD
CLOSED CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. | P Mﬂm of >Mmmﬂm
2012 227 352 322 492 267 217 236 290 284 357 234 195 3,473| 289
2013 299 222 475 580 375 301 214 263 352 231 151 185 3,658 305 105% 15
2014 208 265 232 129 257 300 200 149 195 174 145 120| 2,374| 198 65% -107
2015 81 150 143 212 252 272 196 93 64 1,463 163 82% -35
2014 82% 76%
Tax dispositions Sep to date are down 24% from 2014, down 53% from 2013, and down 46% from 2012 2013 53% 47%
Tax dispositions monthly average is down 18% from 2014, down 47% from 2013, and down 44% from 2012 2012 56% 54%
chg 2015 avg | chg 2015 YTD
BALANCE OPEN CASES
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. i Mﬂm of >Hm,mﬂm
2012 | 4,711} 4,498 4,371 3005] 3,803] 3,918 3,031| 3,871| 3,841] 3,683} 3,664 3,683 3,997
2013 | 3,606] 3,629 3,453 3,062 2,930{ 2,949 2967 2,965| 2,861| 2,872} 3,028 3,253 3,131 78% -366
2014 | 3,276| 3,328} 3,381 3482| 3,447| 3,363] 3,379| 3,463| 3,523] 3,626 3,633 3,766 3,464 111% 333
2015 | 3,808| 3,854| 3,979 3,061 3,897 3,923| 3,969 4,112 4,223 3,970 115% 506
2014 115% 117%
Tax balance Sep to date is up 17% from 2014, up 26% from 2013, and down 3% from 2012 2013 127% 126%
Tax balance monthly average is up 15% from 2014, up 27% from 2013, and down 1% from 2012 2012 98% §7%
' chg 2015 avg | chg 2015 YTD

iz




RULING-OTHER CY TRENDS - FO
Program Codes 9, 13, 14, 19, 21, 22, 40, 44

NEW OPENED CASES

cY Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. * M”m of >Hmwﬂm
2012 182 245 746 576 605 424 229 418 209 315 51 108 4,108 342
2013 292 280 201 234 589 585 432 380 219 89 135 112 3,548 296 86% -47
2014 156 223 402 791 601 228 231 217 190 119 71 133 3,362 280 95% -16
2015 97 152 329 464 396 294 247 254 123 2,356 262 93% -18
2014] 93% 78%
Ruling/Other registrations Sep to date are down 22% from 2014, down 27% from 2013, and down 35% from 2012 2013 8%9% 73%

Ruling/Other registrations monthly average is down 7% from 2014, down 11% from 2013, and down 24% from 2012 2012 76% 65%

chg 2015 avg | chg 2015 YTD

CLOSED CASES

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total Avg. | M_,HM of >MMM o

2012 500 455 299 255 214 165 239 323 170 334 434 171 3,559 297

2013 242 250 424 278 254 2438 328 322 574 598 162 223 3,904 325 110% 29

2014 | - 204 383 288 130 156 113 174 106 269 209 160 284 2476| 206 63% -119

2015 116 139 915 243 286 206 271 176 196 2,548| 283 137% 77
2014| 137% 140%

Ruling/Other dispositions Sep to date are up 40% from 2014, down 13% from 2013, and down 3% from 2012 2013| 87% 87%

Ruling/Other dispositions monthly average is up 37% from 2014, down 13% from 2013, and down 5% from 2012 2012 95% 97%

chg 2015 avg | chg 2015 YTD

BALANCE OPEN CASES

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Avg. % M”M of >Hm%m

2012 3,272 3,080 3,509 3,825| 4,216 4,475] 4,466 4,563| 4,602| 4,582| 4,199 4,133 4,075

2013 4,182 4,212 3,988 3,043| 4,275| 4,613 4,716| 4,776] 4,423 3,914| 3,887 3,776 4,225 104% 150

2014 3,724 3,566| 3,667 4,329] 4,775| 4,892 4,914 5,022 4,942 4,851 4,761 4,597 4,503 107% 278

2015 4,580 4,581 4,002 4,221 4,332 4,420 4,396 4,473 4,398 4,379 97% -124
2014] 97% 99%

Ruling/Other balance Sep to date is down 1% from 2014, up 1% from 2013, and up 10% from 2012 2013| 104% 101%

Ruling/Other balance monthly average is down 3% from 2014, up 4% from 2013, and up 7% from 2012 2012 107% 110%

chyg 2015 avg | chg 2015 YTD

iz



California Unemployment Insurance Appeals Board
Board Appeal Summary Report .
Average Days in Transfer from FO Received Date to Date Received at AO

September, 2015 August, 2015 July, 2015 June, 2015
Average Case | Average Case | Average Case | Average Case
Days in Count Days in Count Days in Count Days in Count
Transfer Transfer Transfer Transfer
Fr 0.94 32 0.91 99 1.44 a3 1.54 135
Ing 2.95 78 1.77 122 4.82 186 3.24 238
Inl 1.54 92 2.81 181 1.64 162 273 190
LA 1.32 109 0.88 122 1.27 107 0.85 185
Oak 1.21 39 1.22 58 2.94 105 4.92 119
ocC 0.16 86 1.45 118 0.28 153 0.25 138
Ox 0.15 59 0.39 69 0.97 67 0.22 78
Pas 3.24 42 7.76 55 6.77 83 5.28 88
Sac 1.85 39 1.68 115 1.57 157 1.55 146
sSD 3.40 52 3.18 111 2.67 123 _ 2.20 104
SF 1.04 28 1.78 32 0.70 56 2.68 72
SJ 1.58 55 0.98 87 1.04 73 1.74 108
Tax 1.00 2 1.00 1 1.50 2
Total 1.57 713 1.97 1169 2.27 1366 2.24 1603

Report Run Date - 10/1/2015 1:54:06 PM, Server: SAC-SQL01 Database: e¢CATS_Reporting

Page 1 of 1



REGISTRATIONS
DISPOSITIONS
OPEN BALANCE

CASE AGING (40days)

TIME LAPSE

45 Days {50%)
75 Days {80%)
150 Days (95%)

OTHER INFORMATION
FO to AQ Transfer Rate
FO Alls working in AO
Appeal Rate FO to AO

AO REPORT TO BOARD -- MONTH OF SEPTEMBER 2015

ff Cases

1088
1432
1137

29.8

68.00%
95.00%
99.00%

1.57 days
1
5.70%

Last Month Calendar Yr Avg
1586 1389
1597 1494
1483 1789

329
£9.00%
95.00%

100.00%

Last Yr Avg

1642
1680
1662

2011

3318
2994
5814



WEEKLY AO WORKLOAD REPORT

September 2015

Week

Ending Unreg total Appeals Rec'd Registrations Dispositions Open Balance Change
9/4/2015 193 206 183 263 1404 -79
9/11/2015 253 272 178 203 1378 -26
9/18/2015 286 284 272 305 1343 -35
9/25/2015 315 321 279 376 1247 -06
9/30/2015

9/1-9/30/2015

Running Total 1083 912 1147

Week Average 45-Day (50%) 75-Day (80%) 150-Day (95%)

Ending Case age Time Lapse Time Lapse Time Lapse

9/4/2015 31 56.59% 95.12% 100.00%

9/11/2015 32.7 66.67% 95.32% 99.42%

9/18/2015 33.1 74.32% 98.05% 99.61%

9/25/2015 30.6 72.51% 91.75% 97.59%

9/30/2015

9/1-9/30/2015



B | ¢/FY UI TRENDS-AO |
Program Codes 1, 2, 3, 4, 5, 6,°8,23, 24, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 41, 4

REGISTRATIONS
July Aug | Sept | Oct | Nov Dec Jan Feb Mar | Aprl | May | June | Total | Avg. M\wMﬂm >umwhm
12113 | 2,319 | 2,824 | 2,338 |2,632| 2,260 | 2,091 | 2,708 | 2,596 | 2,942 | 3,223 | 2,614 | 2,014 | 30,561 | 2,547
1314 | 1,997 | 1,978 | 2,276 | 2,233 | 1,541 | 1,591 1620 | 1,608 | 1,558 | 1,883 [ 1,572 | 1,743 | 21,600 | 1,800 71% -747
14/15 | 1,790 | 1,676 | 1,563 | 1,795| 1,234 | 1,332 | 1,027 | 1,225 | 1,534 | 1,518 | 1,394 | 1,056 | 17,144 1,429 79% -371
15/16 | 1,583 | 1,480 999 4062 | 1,354 95% -75
. 14115 95% 81%
Ul registrations Jan to date are down 19% from 14/15, down 35% from 13/14, and down 46% from 12/13 13/14 75% 65%
Jul registration monthly average is down 5% from 14/15, down 25% from 13/14, and down 47% from 1 213 12113 53% 54%

chg 14M5 avg | chg 14H5 YTD

DISPOSITIONS

x OEQ Yr-¥r

July Aug Sept | Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. of Avg AvaGha

1213 | 2,538 | 2,958 | 2,582 [2,235] 2,247 | 2,512 | 2,823 | 2240 | 3363 | 2704 | 2504 | 1920 | 30,626 2,552

1314 | 2173 | 2,602 | 2,040 | 1,787 | 1,582 | 2,083 | 1,443 | 1,490 | 1,689 | 1,817 | 1,599 | 1,648 21.853 1,821 71% -731

1415 | 1,518 | 1,752 | 1,871 | 1,503| 1,381 | 1,571 | 1,348 | 1,285 | 1,212 | 1,271 | 1,231 | 1,733 | 17,676 1,473 81% -348

1516 | 1,782 | 1,527 | 1,318 4,627 | 1,642 105% 69
, 14/15 | 105% 90%

UI dispositions Jan to date are down 10% from 14/15, down 32% from 13/14, and down 43% from 12/13 13/14 85% 68%

Ul disposition monthly average is up 5% from 14/15, down 15% from 13/14, and down 40% from 12/13 12/13 60% 57%

chg 14115 avg | chg 1415 YTD

BALANCE OPEN CASES

July Aug Sept | Oct | Nov Dec Jan Feb Mar April May | June Avg. M«M_WM >ﬁ.%m
1213 | 2744 | 2,578 | 2,363 | 2,727 2,722 | 2,199 | 1,933 | 2,279 | 1,809 | 2,336 | 2432 | 2,491 2,384
13114 | 2,329 | 1,684 | 1,923 |2,373| 2,360 | 1,827 | 1,994 | 2,106 | 1,936 | 1,986 | 1,979 2,166 2,055 86% -329
14/15 | 2,432 | 2,349 | 2,047 |2,340| 2,181 | 1,937 | 1,613 | 1,549 | 1,873 | 2,120 | 2,277 1,599 2,026 99% -29
1516 | 1,324 | 1,342 | 1,021 1,252 62% -774
14/15 62% 55%
Ul balance of open cases to date are down 45% from 14/15, down 37% from 13/14, and down 51% from 12/13 13/14 61% 63%
Ul balance monthly average is down 38% from 14/15, down 39% from 13/14, and down 47% from 1213 12/13 53% 49%

chg 1415 avg | chg 1415 YTD

sp



FY DI TRENDS-AO
Program Codes 7,10, 11, 12, 16 & 20

REGISTRATIONS
Juy | Aug Sept | Oct | Nov Dec | dan | Feb | Mar | April | May | June | Total | Avg. | 26RO | Yr¥r
of Avg | AvgChg
1213 85 92 78 85 65 57 52 121 55 118 84 46 938 78
13/14| 37 61 74 88 55 43 35 45 36 60 48 57 639 53 68% -25
14/15| 55 39 59 69 52 71 59 54 57 72 56 51 694 58 109% 5
15/16| 52 91 72 215 72 124% 14
14115 | 124% 141%
13/14 | 135% 125%
DI registrations Jan to date are up 41% from 14/15, up 25% from 13/14, down 16% from 12/13. 12/13 92% 84%
DI registration monthly average is up 24% from 14/15, up 35% from 13/14, and down 8% from 12/13. chg 14715 avg  [chg to 14715 YTD
DISPOSITIONS
July | Aug | Sept | Oct Nov | Dec Jan Feb Mar | April | May June | Total | Avg. HMNM >Mm.mﬂ g
12113 79 95 79 87 77 71 69 60 117 88 71 65 958 80
13114 53 69 52 44 56 78 59 37 38 50 45 46 627 52 65% -28
14/15) 45 50 50 55 45 56 59 74 53 59 74 52 672 56 107% 4
15/16 ] &0 56 101 237 79 1268% 23
14115 141% 163%
1314 | 151% 136%
DI dispositions Jan to date are up 63% from 14/15, up 36% from 13/14, down 6% from 12/13. 1213 89% 94%
DI disposition monthly average is up 41% from 14/15, up 51% from 13/14, and down 1% from 12/13. chg 145 avg feng fo 14515 YTD
BALANCE OPEN CASES
July | Aug | Sept | Oct Nov Dec Jan Feb Mar | Aprit | May | June Avg. MQMNM >Hm.mﬂ g
1213} 102 97 97 95 82 68 51 110 50 78 91 72 83
1314} 55 49 71 116 115 79 52 61 60 68 71 82 73 89% -10
1415} 92 81 k| 106 112 82 127 107 111 125 109 106 104 89% 31
15M6| 77 112 82 90 28% -14
1415 87% 103%
1314 | 123% 155%
Open Balance of DI case to date is up 3% from 14/15, up 55% from 13/14, and down 8% from 12/13. 1213 | 109% 92%
Open Balance monthly average down 13% from 14/15, up 23% from 13/14, and up 9% from 12/13. chg 14715 avg Jehg to 14/15 YTD

15




FY TAX TRENDS-AO
Program Codes 15, 17, 18, 32, 45, 46, 47, 48

REGISTRATIONS

chg 14715 avg

chg 1415 YTD

July Aug Sept Oct Nov Dec Jan Feb Mar Apr May | June | Total | Avg. HMMM _.»M%Q
12113 2 13 11 9 44 6 27 0 0 53 24 17 206 17
13/14 12 12 5 42 9 27 24 11 18 9 1 8 178 15 86% -2
14/15 0 5 10 5 11 9 3 8 9 5 6 1 72 6 40% -9
15/16 6 5 10 21 7 117% 1
14115 | 117% 140%
Tax registrations Jan to date are up 40% from 14/15, down 28% from 13/14, and down 19% from 12113 13114 47% 72%
Tax registration monthly average is up 17% from 14/15, down 53% from 13/14, and down 59% from 1213 12113 41% 81%
chg 14/15 avg | chg 14715 YTD
DISPOSITIONS _
July Aug Sept Oct Nov Dec Jan Feb Mar Apr May | June | Total | Avg. % Chg Yr-¥r
of Avg AvgChg
12113 35 34 43 16 2 18 25 11 15 16 15 10 240 20
1314 28 38 18 20 13 39 8 16 12 7 13 32 244 20 102% 0
1415 6 10 0 5 7 5 5 13 0 12 10 3 76 6 31% -14
1516 7 9 4 20 7 105% 0
14115 | 105% 125%
Tax dispositions Jan to date are up 25% from 14/15, down 76% from 13/14 and down 82% from 12/13. 13/14 33% 24%
Tax disposition monthly average is up 5% from 14/15, down 67% from 13/14, and down 67% from 12/13. 12/13 33% 18%
chg 14/15 avg | chg 141BYTD
BALANCE OPEN CASES
July Aug Sept Oct Nov Dec Jan Feb Mar Apr May | June Avg. % Chg Yr¥r
. of Avy AvgChg
12/13 100 78 48 39 82 70 72 61 46 83 92 97 72
13/14 82 58 43 67 68 51 74 63 69 71 59 35 62 86% -10
14/15 22 18 28 27 31 35 33 28 37 30 26 25 28 46% -34
1516 24 20 26 23 82% -5
14/15 82% 103%
Tax balance of open cases to date is up 3% from 14/15, down 63% from 13/14, and down 69% from 12/13 13/14 38% 37%
Tax balance monthly average is down 18% fomr 14/15, down 62% from 13/14, and down 68% from 12/13 12/13 32% 31%
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FY OTHER TRENDS-AO
Program Codes 9,13, 14, 19, 21,22, 40, 44

Other balance monthly average is down 36% from 14/15, down 36% from 13/14, and up 95% from 12/13.

chg 14/15 avg

chg 14415 YTD

REGISTRATIONS
, % Chg of Yr
July Aug Sept Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. L<M >“.mwzm
12113 1 3 3 2 7 2 2 4 6 9 13 5 57 5
13/14 11 4 4 14 7 4 2 2 8 7 2 4 69 6 121% 1
14/15 2 a 4 4 1 5 4] 1 5 13 14 8 72 6 104% 0
15/16 1 10 7 18 6 100% 0
14/15 100% 120%
Other registrations Jan to date is are up 20% from 14/15, down 5% from 13/14, and up 157% from 12/13. 13i14 104% 95%
Other registration monthly average is equal to 14/15, up 4% from 13/14, and up 26% from 12/13. 12/13 126% 257%
chg 14/15 avg chg 1415 YTD
DISPOSITIONS
. % Chg of
July Aug Sept Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. L_M >umwmm
12113 1 0 5 3 1 7 4 3 3 2 15 4 48 4
13/14 4 7 10 2 9 ] 7 2 4 3 4 8 68 6 142% 2
14/15 6 1 4 5 5 5 3 5 4 4 5 10 57 5 84% -1
15/16 19 5 2] 33 11 232% 5]
14/15 232% 300%
Other dispositions Jan fo date are up 200% from 14/15, up 57% from 13/14, and up 450% from 12/13. 13/14 194% 157%
Other disposition monthly average up 132% from 14/15, up 94% from 13/14, and up 175% from 12/13. 1213 275% 550%
i chg 14715 avg chy 14/15 YTD
BALANCE OPEN CASES
July Aug Sept Oct Nov Dec Jan Feb Mar | April May | June Avg. % Chg of Yrevr
Avg AvgChg
1213 2 5 3 2 8 1 0 2 2 5 2 11 4
13114 18 13 7 19 19 13 1 1 9 13 11 7 11 305% 7
14/15 3 11 11 10 6 7 10 6 7 15 24 22 11 101% 0
15/16 4 9 3 7 64% -4
14115 64% 84%
Other balance of open cases is down 16% from 14/15, down 45% from 13/14, and up 110% from 12/13. 13114 64% 55%
1213 195% 210%
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FY ALL PROGRAM TRENDS-AO

REGISTRATIONS
July Aug Sept Oct Nov Dec Jan Feb Mar April May | June | Total | Avg. % Chg Yr¥r
of Avg | AvgChy
1213| 2,407| 2932 2430| 2,728] 2,376| 2,156| 2,789| 2,721| 3,003| 3,403| 2,735| 2,082| 31,762 2,647
13M14| 2,057| 2055 2,350 2,377 1.612| 1,665] 1,681| 1,666] 1620 1,959| 1.623] 1.812] 22486 1,874 71% 773
14/15| 1,847 1,729] 1,636] 1,873 1,298 1,417] 1,095 1,288| 1,605 1,608| 1.470] 1,116| 17,982 1,499 80% -375
1s5M16| 1,642 1,586 1,085 a316| 1,439 96% -60
1415 | 96% 83%
13/14 77% 67%
Registrations Jan to date down 17% from 14/15, down 33% from 13/14, and down 44% from 12/13. 12/13 54% 56%
Registration monthly average down 4% from 13/14, down 23% from 12/13, and down 46% from 11/12. chg 14115 avg | chg 14715 YTD
DISPOSITIONS
July Aug Sepi Oct Nov Dec Jan Feb Mar April May June | Total | Avg. % Chg Yr-Yr
of Avg | AvgChg
1213 | 2653 3,087 2.709| 2,341 2,327| 2,608 2,921 2,314| 3,498| 2,810| 2,605 1,999| 31872 2,656
1314 | 2.258f 2,716| 2,120 1,853| 1,660{ 2,208] 1,517| 1,549 1,743| 1,877 1,661 1634 22,796 | 1,900 72% -756
1415 | 1,583[ 1,813| 1,925 1,568 1,438] 1.637] 1,415 1,377| 1,269| 1,346] 1,320 1,798| 18,489 | 1,541 81% -359
15116 1,888 1,697 1,432 4917 1,639 819% a8
14115 106% 92%
13/14 86% 69%
Dispositions Jan to date are down 8% from 14/15, down 31% from 13/14, and down 42% from 12/13. 12113 82% 58%
Disposition monthly average is up 6% from 14/15, down 14% from 13/14, and down 38% from 12/13. chg 14115 avg | shg 1445 YTD
BALANCE OPEN CASES
July Aug Sept Oct Nov Dec Jan Feb Mar April May | June Avg. % Chg Yr¥r
of Avg | AvgChg
1213 | 6,020 6,423| 5,566| 5,057| 4,265 3,792] 3,663| 2,902| 3,018| 2,906| 3,014 3,141 4,147
13M4 | 2,948] 2,758/ 2,509 2,863 2,894] 2340f 2,057| 2,452 1,910/ 2,509 2625 2,671 2,545 61% | -1,603
14115 | 2,484] 1,804 2.049| 2,575 2,562| 1,970] 1,783] 1,690] 2,028| 2,290| 2436| 1,752 2,119 507% -426
15116 | 1,499| 1,483 1,137 1,373 | 1157% | -746
14/45 65% 65%
13/14 54% 50%
Open Balance to date is down 35% from 14/15, down 50% from 13/14, and down 77% from 12/13. 12/13 33% 23%
Open Balance monthly average is down 35% from 14/15, down A8% from 13/14, and down 67% from 12/13. . chy 14M5 avg | chg 1415 YD
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APPELLATE OPERATIONS TL & Case Aging TRENDS

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Avg.
Standard 50% 50% 50% 50% 50% 50% 50% 50% 50% 50% 50% 50% 50%
Standard 80% 80% 80% 80% 80% 80% 80% 80% 80% 80% 80% 80% 80%
Standard 95% 95% 95% 95% 95% 95% 95% 95% 95% 95% 95% 95% 95%
09/10 45-Day 42.4% 41.8% 39.5% 28.6% 35.6% 28.8% 29.2% 37.3% 40.6% 43.3% 59.4% 80.5%| 42.2%
09/10 75-Day 76.2% 85.2% 69.7% 75.9% 78.5% 74.2% 83.2% 88.0% 92.9% 93.3% 91.3% 94.7%| 83.6%
09/10 150-Day  82.6% 98.8% 96.7% 99.1% 99.3% 99.3% 99.0% 99.5% 99.6% 99.7% 99.8% 99.4%| 97.7%
Case Aging 42 45 41 39 39 39 37 38 34 35 29 26 37
10/11 45-Day 83.1% 80.3% 80.9% 81.5% 83.4% 86.7% 85.9% 77.0% 48.1%  28.8% 11.4% 12.9%| 63.3%
10/11 75-Day 97.5% 98.2% 97.5% 98.0% 96.9% 97.2% 98.4% 97.7% 95.6% 89.3% 88.1% 90.1%| 95.4%
10/11 150-Day  99.8% 99.9% 99.9% 100.0% 99.4% 99.9% 99.7%  99.8% 99.7% 99.9% 99.6% 99.8%| 99.8%
E 26 28 27 27 25 28 28 33 38 38 36 34 31
11/12 45-Day 5.2% 6.9% 4.6% 10.1% 10.6% 10.5% 11.6% 11.7% 17.2% 16.6% 479% 70.0%( 18.6%
11/12 75-Day 89.2% 87.9% 60.8% 43.9% 40.0% 43.1% 72.7% 86.4% 89.5% 85.5% 91.0% 90.8%( 73.4%
11/12 150-Day  99.7% 99.4% 99.4% 97.3% 98.9% 99.0% 98.9% 99.2% 99.5% 99.3% 99.3% 99.1%| 99.1%
ase Aqgi 39 45 43 47 48 44 39 38 39 a7 32 30 40
12/13 45-Day 66.4% 57.4% 20.5% 12.8% 28.7% 40.7% 255% 221% 14.3% 131% 24.0% 53.3%| 31.6%
12/13 75-Day 94.0% 91.8% 81.7% 80.9% 80.6% 76.4% 75.4% 83.2% 75.3% 82.7% 76.6% 90.6%| 82.4%
12/13 150-Day  99.3% 99.5% 99.4% 99.7% 99.2% 99.0% 99.0% 99.6% 98.3% 99.7% 99.8% 99.7%| 99.4%
gl 31 38 44 48 44 49 45 45 41 41 35 29.1 41
13/14 45-Day 62.3% 76.0% 72.4% 56.6% 77.4% 80.5% 74.5% 52.4% 52.5% 51.0% 59.1% 77.1%| 66.0%
13/14 75-Day 92.1% 94.4%  90.7% 90.3% 94.8% 96.3% 97.3% 93.1% 92.3% 91.6% 93.3% 96.3%| 93.5%
13/14 150-Day  99.7% 99.7% 99.8% 99.8% 99.6% 99.9% 99.9% 99.5% 99.6% 99.4% 99.6% 99.9%| 99.7%
Case Aqi 30.1 31.0 32.2 30.1 28.4 24.0 31.1 35.0 33.8 31.8 27.8 29.3 30.4
14/15 45-Day 77.9% 79.7% 69.8% 42.1% 48.6% 56.9% 38.5% 39.7% 42.4% 451% 20.5% 57.5%| 51.6%
14/15 75-Day 96.9% 96.4% 95.7% 96.1% 90.6% 93.4% 91.3% 88.8% 82.1% 67.8% 77.4% 93.6%| 89.2%
14/15 150-Day  99.2% 99.8% 99.8% 99.8% 99.7% 99.8% 99.5% 99.5% 99.0% 99.9% 99.8% 99.8%| 99.6%
E 28.3 30.3 32.3 3541 35.9 37.6 36.0 41.1 38.8 41.5 33.4 33.9 35.4
15/16 45-Day 43.2% 21.1% 35.0% 40.2% 69.0% 68.4% 46.2%
15/16 75-Day 92.4% 94.6% 88.0% 89.1% 95.3% 94.6% 92.3%
15/16 150-Day  99.6% 99.8% 100.0% 99.4% 99.8% 98.9% 99.6%
|caseAging 373 400 422 331 329 208 36.0




Ul TRENDS-AO
Program Codes 1, 2, 3, 4, 5, 6, 8, 23, 24, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 41, 42

chyg to 14 avg

chg to'"14YTD

REGISTRATIONS
Jan Feb Mar | April | May | June | July | Aug | Sept Oct Nov | Dec | Total | Avg. HM\M >Hmmhm
2012 | 2,661 | 2,205 | 3,383 | 2,517 | 2,307 | 1,875 | 2,319 | 2,824 | 2,338 | 2,632 | 2,260 [ 2,091 | 29412 | 2,451
2013 | 2,708 | 2,596 | 2,042 | 3,223 | 2,614 | 2,014 | 1,997 | 1,978 | 2,276 | 2,233 | 1,541 | 1,591 | 27,713 | 2,309 94% -142
2014 | 1,620 | 1,608 | 1,558 | 1,883 | 1,572 | 1,743 | 1,790 | 1,676 | 1,563 | 1,795 | 1,234 | 1,332 ] 19,374 | 1,615 70% -695
2015 | 1,027 | 1,225 | 1,534 | 1,518 | 1,394 | 1,056 | 1,583 | 1,480 999 11816 | 1,313 81% -302
2014 81% 79%
Ul registrations Jan to date are down 20% from 2014, down 46% from 2013, and down 46% from 2012 2013 57% 53%
Ul registration monthly average is down 16% from 2014, down 41% from 2013, and down 45% from 2012 2012 54% 53%
chgto'14avg | chgto'14 YTD
DISPOSITIONS
Jan Feb Mar April May June July Aug Sept QOct Nov Dec | Total | Avg. Mwmww >ﬁ%m
2012 | 2,780 | 2,960 | 3,237 | 2,626 | 2,211 | 1,747 | 2,538 | 2958 | 2582 | 2235 | 2247 | 2512 | 30,633 | 2,553
2013 | 2,823 | 2,240 | 3,363 | 2,704 | 2,504 | 1,920 | 2173 | 2602 | 2040 1787 | 1582 | 2083 | 27,821 | 2,318 91% -234
2014 | 1,443 | 1,490 | 1,689 | 1,817 | 1,599 | 1,548 | 1,518 | 1,752 | 1,871 | 1,503 | 1,381 | 1,671 | 19,182 | 1,599 69% =720
2015 | 1,348 | 1,285 | 1,212 | 1,271 | 1,231 | 1,733 | 1,782 | 1,527 | 1,318 12,707 | 1,412 88% -187
2014 88% 86%
Ul dispositions Jan to date are down 11% from 2014, down 44% from 2013, and down 46% from 2012 2013 61% 57%
Ul disposition monthly average is down 11% from 2014, down 39% from 2013, and down 44% from 2012 2012 55% 54%
chgto'14 avg | chgto14YTD
BALANCE OPEN CASES
Jan Feb Mar April May | June July Aug Sept Oct Nov | Dec <m-u_m_oM._ Avg. WMNM >ﬁwﬂm
2012 | 3398 | 2,671 | 2,785 | 2,703 | 2,784 | 2,910 | 2,744 | 2,578 | 2,363 | 2,727 | 2,722 | 2,199 2199 | 2,715
2013 | 1,933 | 2,279 | 1,809 | 2,336 | 2,432 | 2,491 | 2,329 | 1,684 | 1,923 | 2,373 | 2,360 | 1,827 1827 | 2,148 79% -567
2014 | 1,994 | 2,106 | 1,936 | 1,986 | 1,979 | 2,166 | 2,432 | 2,349 | 2,047 | 2,340 | 2181 [1,937 | 1.937 | 2,121 99% -27
2015 | 1,613 | 1,549 | 1,873 | 2,120 | 2,277 | 1,599 | 1,394 | 1,342 | 1,021 14,788 | 1,643 77% -478
2014 7% 78%
Ul balance of open cases Jan to date are down 19% from 2014, down 20% from 2013, and down 39% from 2012 2013 76% 77%
Ul balance monthly average is down 19% from 2014, down 20% from 2013, and down 37% from 2012 2012 61% 59%
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DI TRENDS-AQ
Program Codes 7,10, 11, 12,16 & 20

REGISTRATIONS

% Ch Yr-Y
Jan Feb Mar | April | May June | July | Aug | Sept | Oct Nov | Dec | Total | Avg. n\vw L<W ><mnhm

2012 99 82 120 66 74 62 85 92 78 85 65 57 965 30

2013 52 121 55 118 84 46 37 61 74 88 55 43 834 70 86% -11
2014 ) 35 45 36 60 48 57 55 39 59 69 52 71 626 52 75% -17
2015 59 54 57 72 56 51 52 91 72 564 63 120% 11

2014 120% 130%
2013 90% 87%

DI registrations Jan to date up 31% from 2014, down 14% from 2013, down 28% from 2012. 2012 78% 74%
DI registration monthly average up 18% from 2014, down 12% from 2013, and down 24% from 2012, chgto*i4avg | ohg to 14 YTD
DISPOSITIONS

% Chg Yr-Yr

Jan Feb Mar | April | May | June | July | Aug | Sept | Oct Nov Dec | Total | Avg. of Avg | AvgChg

2012 | 113 116 140 88 73 55 79 95 79 87 77 71 1,073 39

2013 | 69 60 117 88 71 65 53 69 52 44 56 78 822 69 77% -21
2014 | 69 37 38 50 45 46 45 50 50 95 45 56 576 48 70% -21
2015 ] 59 74 53 59 74 52 80 56 101 608 68 141% 20

2014 | 141% 69%
2013 99% 45%

_D_ dispositions Jan to date down 24% from 2014, down 51% from 2013, down 33% from 2012. 2012 76% 73%
DI disposition monthly average up 32% from 2014, down 7% from 2013, and down 29% from 2012. chgto'lavg | chgfo*14 YTD

BALANCE OPEN CASES

Jan | Feb | Mar | April | May | June | July | Aug | Sept | Oct [ Nov | Dec Mﬂoﬂ_ Avg. WM”M >“M_.M_” g
2012 | 1863 130 109 87 89 97 102 97 a7 95 82 68 68 101
2013 51 110 50 78 o1 72 55 49 71 116 115 79 79 78 7% -23
2014 52 61 60 68 71 82 92 81 91 .| 106 112 127 127 84 107% 6
2015 | 127 107 111 125 109 106 77 112 82 106 127% 23

2014 | 127% 145%
2013 136% 162%

Open Balance of DI Jan to date up 54% from 2014, up 57% from 2013, and equal to 2012. 2012 | 105% 98%
Open Balance monthly average up 31% from 2014, up 40% from 2013, and up 8% from 2012. chgto*tdavg | chgto™4 YTD
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TAX TRENDS-AO

Program Codes 15, 17, 18, 32, 45, 46, 47, 48

Tax balance monthly average is down 37% fomr 2014, down 59% from 2013, and down 69% from 2012

chg to 14 avg

chg to 14 YTD

REGISTRATIONS
Jan Feb Mar | April May | June | July Aug Sept Oct Nov Dec | Total | Avg. % Chg Yryr
of Avg AvgChg
2012 22 20 39 23 34 21 2 13 11 9 44 6 244 20
2013 27 0 0 53 24 17 12 12 5 42 9 27 228 19 93% -1
2014 24 1 18 9 1 8 0 5 10 5 11 9 111 9 49% -10
2015 3 8 9 5 6 1 6 5 10 53 6 64% -3
2014 64% 62%
Tax registrations Jan to date are down 43% from 2014, down 70% from 2013, and down 75% from 2012 2013 31% 35%
Tax registration monthly average down 42% from 2014, down 72% from 2013, and down 74% from 2012 2012 29% 29%
chgto14 avg | chgto"14 YD
DISPOSITIONS
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec | Total | Avg. % Chg Yr¥r
of Avg AvgChg
2012 15 23 21 24 17 13 35 34 43 16 2 18 261 22
2013 25 11 15 16 15 10 28 38 18 20 13 39 248 21 95% -1
2014 8 16 12 7 13 32 6 10 0 5 7 5 121 10 49% -1
2015 5 13 0 12 10 3 7 9 4 63 7 69% -3
2014 69% 61%
Tax dispositions Jan to date are down 43% from 2014, down 63% from 2013 and down 68% from 2012 2013 34% 36%
Tax disposition monthly average down 27% from 2014, down 64% from 2013, and down 66% from 2012 2012 32% 28%
chgto'l4avg | chgto'14YTD
BALANCE OPEN CASES
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec Mﬂﬂm_ Avg. wMMM >M.Mhm
2012 92 89 108 107 124 132 100 78 46 39 82 70 70 39
2013 72 61 46 83 92 g7 82 58 48 67 68 51 51 69 77% -20
2014 74 63 69 71 59 35 22 18 28 27 31 35 35 44 64% -24
2015 33 28 37 30 26 25 24 20 26 28 62% -17
2014 62% 57%
Tax balance of open cases Jan to date is down 46% from 2014, down 62% from 2013, and down 73% from 2012 2013 40% 399,
2012 3% 28%
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OTHER TRENDS-AQO
Program Codes 9,13, 14, 19, 21,22, 40, 44

chg to 14 avg

chg to'14 YTD

REGISTRATIONS
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec | Total | Avg. % MNMM% >Hmwhu
2012 7 9 13 2 3 0 1 3 3 2 7 2 52 4
2013 2 4 6 9 13 5 11 4 4 14 7 4 83 7 160% 3
2014 2 2 8 7 2 4 2 9 4 4 1 5 50 4 60% -3
2015 6 1 5 13 14 8 1 10 7 65 7 173% 3
2014 173% 163%
Other registrations Jan to date are up 61% from 2014 and up 7% from 2013, and up 53% from 2012 2013 104% 112%
Other registration monthly average up 74% from 2014, up 5% from 2013, and up 67% from 2012 2012 167% 159%
chg to 14 avg chgto 14 YTD
DISPOSITIONS
Jan Feb Mar April May | June July Aug Sept Oct Nov Dec | Total | Avg. % Mﬂm of >ﬁ.%m
2012 9 7 9 9 9 1 1 0 5 3 1 7 61 5
2013 4 3 3 2 15 4 4 7 10 2 9 8 71 6 116% 1
2014 7 i 4 3 4 8 6 1 4 5 5 5 54 5 76% -1
2015 3 5 4 4 5 10 19 5 9 64 7 158% 3
2014 158% 164%
_O.%mﬁ dispositions Jan to date are up 57% from 2014, up 31% from 2013, and up 22% from 2012 2013 120% 123%
Other disposition monthly average up 53% from 2014, up 16% from 2013, and up 35% from 2012 2012 140% 128%
: chg to 14 avg chg to ™14 YTD
BALANCE OPEN CASES
Jan Feb Mar April | May | June | July Aug Sept Oct Nov Dec | Endof Avg. %Chgof | vy
yr Total Avg AvgChg
2012 10 12 16 9 3 2 2 5 3 2 8 1 1 6
2013 0 2 2 5 2 11 18 13 7 19 19 13 13 9 152% 3
2014 1 1 9 13 11 7 3 11 1 10 6 7 7 8 81% -2
2015 10 6 7 15 24 22 4 9 8 12 156% 4
2014 156% 157%
Other balance of open cases is up 73% from 2014, up 183% from 2013, and up 64% from 2012 2013 126% 175%
Other balance monthly average up 62% from 2014, up 31% from 2013, and up 99% from 2012 2012 192% 169%

sp




ALL PROGRAM TRENDS-AO

REGISTRATIONS
Jan Feb Mar | April May | June | July Aug Sept Oct Nov Dec | Total | Avg. % Chg | ey
of Avg | AvgChg
2012 | 2,789 2,316] 3,555| 2,608 2,418| 1,958| 2,407 2,932| 2,430| 2,728| 2,376/ 2,156]| 30,673 2,556
2013 | 2,789 2,721| 3,003| 3,403 2,735 2,082 2,057 2,055 2,359| 2,377 1,612 1,665] 28.858] 2,405 94% -151
2014 1681 1666 1,620 1,959| 1,623| 1,812] 1,847 1,729| 1,636| 1,873} 1,298 1,417] 20,161| 1,680 70% -725
2015 1,095 1,288] 1,605 1,608 1470 1,116] 1,642 1,586 1,088 12,498| 1,389 83% 291
2014 83% 80%
2013 58% 54%
Registrations Jan to date down 14% from 2014, down 45% from 2013, and down 46% from 2012. 2012 54% 53%
Registration monthly average down 15% from 2014, down 41% from 2013, and down 44% from 2012. chgte'i4avg | chgto'14YTD
DISPOSITIONS
Jan Feb Mar | April | May | June | July | Aug | Sept Oct Nov Dec | Total | Avg. % Chg Yr-yr
of Avg | AvoChg
20121 2,917| 3,106| 3,407| 2,747| 2,310 1,816 2,653| 3,087| 2,709| 2,341| 2,327| 2,608| 32,028 | 2,669
2013 | 2,021| 2,314| 3,498| 2,810| 2,605 1,999| 2,258 2,716/ 2,120 1,853| 1,660| 2,208{ 28962 | 2,414 20% -256
2014 1,517| 1,549 1,743| 1,877 1661 1,634 1,583 1,813| 1,925] 1,568 1,438 1,637] 19945 | 1,662 69% -751
2015 | 1,415| 1,377| 1,269] 1,346 1,320| 1,798| 1,888 1,597| 1,432 13,442 | 1,494 | 90% -169
2014 90% 81%
2013 62% 144%
Dispositions Jan to date are down 10% from 2014, up 58% from 2013, and down 46% from 2012. 2012 56% 54%
Disposition monthly average down 10% from 2014, down 38% frem 2013, and down 44% from 2012. chgto4avg | chgto 14 YD
BALANCE OPEN CASES
Jan Feb Mar | April May | June | July Aug Sept Oct Nov Dec m:._m_oM_s. Avg. H.MNM >MM_MQ
2012 | 3,872| 3,870] 4,984 5543| 5.814| 5,356| 6,020| 6,423| 5,566] 5,057| 4,265 3,792| 3792 | 5,047
2013 | 3,663| 2,902] 3,018| 2,906| 3,014] 3,141| 2,948\ 2,758| 2,509} 2,863| 2,894| 2,340| 2.340 | 2,913 58% | -2,134
2014 | 2,057| 2,452 1,910 2,509| 2,625 2671 2,484| 1,804| 2,049 2,575| 2,562| 1,970| 1.970 | 2,306 79% -607
2015] 1,783| 1,690] 2,028} 2,290 2,436} 1,752 1499 1,483 1,137 1,789 78% 517
2014 78% 78%
, 2013 61% 60%
Open Balance Jan to date is down 19% from 2014, down 39% from 2013, and down 64% from 2012. 2012 35% 34%
Open Balance monthly average down 19% from 2014, down 36% from 2013, and down 63% from 2012. . chgto"4avg | chyle™4YTD
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APPELLATE OPERATIONS TL & Case Aging TRENDS

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Avg.
Standard 50% 50% 50% 50% 50% 50% 50% 50% 50% 50% 50%. 50% 50%
Standard 80% 80% 80% 80% 80% 80% 80% 80% 80% 80% 80% 80% 80%
Standard 95% 95% 95% 95% 95% 95% 95% 95% 95% 95% 95% 95% 95%
09/10 45-Day 42.4% 41.8% 39.5% 28.6% 35.6% 28.8% 29.2% 37.3% 40.6% 43.3% 59.4% 80.5%| 42.2%
09/10 75-Day 76.2% 85.2% 69.7% 75.9% 78.5% 74.2% 83.2% 88.0% 92.9% 93.3% 91.3% 94.7%| 83.6%
09/10 150-Day  82.6% 98.8% 96.7% 99.1% 99.3% 99.3% 99.0% 99.5% 99.6% 99.7% 99.8% 99.4%( 97.7%
[Case Aging 42 45 41 39 39 39 37 38 34 35 29 26 37
10/11 45-Day 83.1% 80.3% 80.9% 81.5% 83.4% 86.7% 85.9% 77.0% 48.1% 28.8% 11.4% 12.9%| 63.3%
10/11 75-Day 97.5% 98.2% 97.5% 98.0% 96.9% 97.2% 98.4% 97.7% 95.6% 89.3% 88.1% 90.1%| 95.4%
10111 150-Day  99.8% 99.9% 99.9% 100.0% 99.4% 99.9% 99.7%  99.8% 99.7% 99.9% 99.6% 99.8%| 99.8%
Case Aging 26 28 27 27 25 28 28 33 38 38 36 34 31
1112 45-Day 5.2% 6.9% 4.6% 10.1% 10.6% 10.5% 11.6% 11.7% 17.2% 16.6% 47.9% 70.0%| 18.6%
11/12 75-Day 89.2% 87.9% 60.8% 43.9% 40.0% 43.1% 72.7%  86.4% 89.5% 85.5% 91.0% 90.8%| 73.4%
11/12 150-Day  99.7% 99.4% 99.4% 97.3% 98.9% 99.0% 98.9% 99.2% 99.5% 99.3% 99.3% 99.1%| 99.1%
|Case Aging 39 45 43 47 48 44 39 38 39 ar 32 30 40
12/13 45-Day 66.4% 57.4% 20.5% 12.8% 28.7% 40.7% 255% 22.1% 14.3% 13.1% 24.0% 53.3%| 31.6%
12/13 75-Day 94.0% 91.8% 81.7% 80.9% 80.6% 76.4% 75.4% 83.2% 75.3% 82.7% 76.6% 90.6%| 82.4%
12/13 150-Day  99.3% 99.5% 99.4% 99.7% 99.2% 99.0% 99.0% 99.6% 98.3% 99.7% 99.8% 99.7%| 99.4%
[Case Aging 31 38 44 48 44 49 45 45 41 41 35 29.1 41
13/14 45-Day 62.3% 76.0% 72.4% 56.6% 77.4% 80.5% 74.5% 52.4% 52.5% 51.0% 59.1% 77.1%| 66.0%
13/14 75-Day 92.1% 94.4% 90.7% 90.3% 94.8% 96.3% 97.3% 93.1% 92.3% 91.6% 93.3% 96.3%| 93.5%
13/14 150-Day  99.7% 99.7%  99.8% 99.8% 99.6% 99.9% 99.9% 99.5% 99.6% 99.4% 99.6% 99.9%| 99.7%
Case Agi 30.1 31.0 32.2 30.1 28.4 24.0 31.1 35.0 33.8 31.8 27.8 29.3 30.4
14/15 45-Day 77.9% 79.7% 69.8% 42.1% 48.6% 56.9% 38.5% 39.7% 42.4% 451% 20.5% 57.5%| 51.6%
14/15 75-Day 96.9% 96.4% 95.7% 96.1% 90.6% 93.4% 91.3% 88.8% 82.1% 67.8% 77.4% 93.6%]| 89.2%
14/15 150-Day  99.2% 99.8% 99.8% 99.8% 99.7% 99.8% 99.5% 99.5% 99.0% 99.9% 99.8% 99.8%| 99.6%
Case Aging 28.3 30.3 32.3 35.1 35.9 37.6 36.0 41.1 38.8 41.5 33.4 33.9 35.4
15/16 45-Day 43.2% 21.1% 35.0% 40.2% 69.0% 68.4% 46.2%
15/16 75-Day 92.4% 94.6% 88.0% 89.1% 95.3% 94.6% 92.3%
15/16 150-Day  99.6% 99.8% 100.0% 99.4% 99.8% 98.9% 99.6%
e Agin 37.3 40.9 42.2 33.1 329 29.8 36.0




APPELLATE OPERATIONS ~ REPORT SUMMARY

sp

APPELLATE 2015 AQ | |
[ ] Jan Feb March April May June July Aug Sep Oct Nov Dec | Average |Curreni Mo. | TOTAL Appellants
WORKLOAD % of Avg. Current Mo.
Registrations
Ul TL 1,027 1,225 1,534 1,518 1,394 1,056 1,683 1,480 999 1,313 76%| 11,816
DI 59 54 57 72 56 51 52 91 72 63 115% 564
Ruling & T-R 2 0 2 12 13 7 0 9 7 6 121% 52
Tax 3 8 9 5 6 1 6 5 10 6 170% 53
Other 4 1 3 1 1 1 1 1 0 1 0% 13
Total 1,095 1,288 1,605 1,608 1,470 1,116 1,642 1,586 1,088 1,389 78%| 12,498 708
Multi Cases
Dispositions
Ul TL 1,348 1,285 1,212 1,271 1,231 1,733 1,782 1,527 1,318 1,412 93%| 12,707
DI 59 74 53 59 74 52 80 56 101 68 150% 608
Ruling & T-R 1 4 0 2 5 7 18 4 6 5 115% 47
Tax 5 13 0 12 10 3 7 9 4 7 57% 63
Other 2 1 4 2 0 3 1 1 3 2 159% 17
Total 1,415 1,377 1,269 1,346 1,320 1,798 1,888 1,597 1,432 1,494 96%| 13,442 876
Multi Case/CHt
Balance - Open Cases
Ul TL 1,613 1,549 1,873 2,120 29F 1,599 1,394 1,342 1,021 1,643 62%
DI 127 107 111 125 109 106 77 112 82 106 77%
Ruling & T-R 5 1 3 12 20 20 2 7 8 9 92%
Tax 33 28 37 30 26 25 24 20 26 28 94%
Other 5 5 4 3 4 2 2 2 0 3 0%
Total 1,783 1,690 2,028 2,290 2,436 1,752 1,499 1,483 1,137 1,789 64% 649 Estimate
Multi Cases
FO to AO Appeal Rate
Ul TL 5.4% 6.3% 7.4% 7.6% 7.1% 5.6% 8.2% 7.5% 5.6% 6.7% 83%
| |DI 5.5% 4.7% 4.6% 5.2% 5.4% 5.4% 5.3% 7.9% 6.8% 5.7% 121%
| |Ruling & T-R 0.7% 0.0% 1.9% 1.3% 6.1% 2.5% 0.0% 3.5% 4.2% 2.3% 188%
Tax 2.5% 9.9% 6.0% 3.5% 2.8% 0.4% 2.2% 26%| 10.8% 4.5% 238%
Other 36.4% 2.4% 9.7% 4.3% 3.2% 12.5% 6.3% 6.3% 0.0% 9.0% 0%
Overall Rate 5.4% 6.2% 7.2% 7.1% 6.9% 5.5% 7.9% 7.5% 5.7% 6.6% 86%




APPELLATE OPERATIONS ~ REPORT SUMMARY

sp

APPELLATE 2015 AO
| % Jan Feb March April May June July Aug Sep Oct Nov Dec Average |Current Mo.
TIME LAPSE % of Avg.
45 Day-50 % 45 21 58 43 21 35 40 69 68 44 154%
75 Day- 80 % 68 77 94 92 95 88 89 95 a5 88 107%
150 Day- 95 % 100 100 100 100 100 100 99 100 99 100 99%
CASE AGE
Avg Days-Ul (mean) 41.5 33.4 33.9 37.3 409 42.2 33.1 329 29.8 36.1 83%
Avg Days-UI (median) 36.5 30.0 32.0 37.0 39.0 39.0 31.0 28.0 26.0 33.2 78%
Over 120 days old
Ul Cases 6 4 5 5 7 10 9 3 16 7 222%
Ul % 0% 0% 0% 0% 0% 1% 1% 0% 0%
Ul % wiout Mutis 0% 0% 0% 0% 0% 1% 1% 0% 0%
NET PYs USED
ALJ 9.67 12.61 10.74 8.49 9.39 10.12 11.97 10.46 10.4 100%
AO Non ALJ 21.19 21.73 21.34 21.78 20.29 19.26 20.06 20.42 20.8 98%
CTU Non ALJ 2.79 2.69 2.76 2.75 2.33 21 3.68 3.16 2.9 111%
Net PYs 33.65 37.03 34.84 33.02 32.01 32.09 35.71 34.04 0.00 0.00 0.00 0.00 34.0 100%
RATIOS
AO w/o transcribers 2.19 1.72 1.99 2.57 2.16 1.90 1.68 1.95 1.99 98%
AO with transcribers 2.48 1.94 2.24 2.89 2.41 217 1.98 2.25 2.26 100%
._._~>zm_0_n=u4m 39 32 49 40 23 28 52 39 40 38 105% 342
PAGES 2,555 2,011 3,828 3,258 1,660 2,762 3,539 3,676 3,845 3,015 128%| 27,134
AVG PGS Per T/S 66 63 78 81 72 99 68 94 96 66 147%
_
PRODUCTIVITY
ALJ Dispiwk 38.5 27.3 28.1 36.0 35.1 40.4 35.8 34.7 38.5 90%
Trans Pgs/day 48.20 37.38 66.05 53.85 35.62 46.33 43.71 52.88 48.2| 1.0970657




APPELLATE OPERATIONS ~ REPORT SUMMARY

sp

APPELLATE 2015-2016 AO _
[ ] July Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun | Average |Current Mo. [TOTAL Appellants
WORKLOAD % of Avg. Current Mo.
Registrations
Ul TL 1,583 1,480 999 1,354 74% 4,062
DI 52 91 72 72 100% 215
Ruling & T-R 0 9 7 5 131% 16
Tax 6 5 10 7 143% 21
Other 1 1 0 1 0% 2
Total 1,642 1,586 1,088 0 0 0 0 0 1,439 76% 4,316 708
Multi Cases
Dispositions
Ul TL 1,782 1,527 1,318 1,542 85% 4,627
DI 80 56 101 79 128% 237
Ruling & T-R 18 4 6 9 64% 28
Tax 7 9 4 7 60% 20
Other 1 1 3 2 180% 5
Total 1,888 1,597 1,432 0 0 0 0 0 1,639 87% 4,917 876
Multi Case/Clt
_
Balance - Open Cases
UlI'TL 1,394 1,342 1,021 1,252 82%
DI 77 112 82 90 91%
Ruling & T-R 2 7 8 6 141%
Tax 24 20 26 23 111%
Other 2 2 0 1 0%
Total 1,499 1,483 1,137 0 0 0 0 0 1,373 83% 649 Estimate
Muiti Cases
FO to AO Appeal Rate
Ul TL 8.2% 7.5% 5.6% 7.1% 79%
DI 5.3% 7.9% 6.8% 6.7% 102%
Ruling & T-R 0.0% 3.5% 4.2% 2.6% 164%
Tax 2.2% 2.6% 10.8% 5.2% 208%
Other 6.3% 6.3% 0.0% 4.2% 0%
Overall Rate 7.9% 7.5% 5.7% 7.0% 81%




APPELLATE OPERATIONS ~ REPORT SUMMARY

sp

APPELLATE Year-Year AO
7 k July Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Average |Current Mo.
TIME LAPSE % of Avg.
45 Day-50 % 40 69 68 59 116%
75 Day- 80 % 89 95 95 93 102%
150 Day- 95 % 99 100 99 99 100%
Ob_mm AGE
Avg Days-Ul (mean) 3341 32.9 29.8 31.9 93%
Avg Days-Ul (median) 31.0 28.0 26.0 28.3 92%
Over 120 days old
Ul Cases 9 3 16 9 171%
Ul % 1% 0% 0% 0% 62%
C_ ﬁu wlout Multis 1 n\a Onx.u Ooku OQu mM&\o
NET PYs USED
[ ]aLd 11.97 10.46 11.2 93%
AO Non ALJ 20.06 20.42 20.2 101%
CTU Non ALJ 3.68 3.16 3.4 92%
Net PYs 35.71 34.04 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 34.9 98%
RATIOS
AQ w/o transcribers 1.68 1.95 1.80 108%
AO with transcribers 1.98 2.25 2.1 107%
[
TRANSCRIPTS 52 39 40 44 92% 131
PAGES 3,539 3,676 3,845 3,687 104%| 11,060
AVG PGS Per T/S 68 94 96 86 112%
_uWOU_\__O._._S.q<
ALJ Displwk 35.8 34.7 35.3 98%
Trans Pgs/day 43.71 52.88 48.3 109%




Monthly Board Meeting Litigation Report - September 2015
AGENDA ITEM 9

LITIGATION CASES PENDING TOTAL =148
* SUPERICR COURT: Claimant Petitions.........ccooviiinii e 109
Employer Petitions......ccoccocviiiic e, 16
EDD Petitions.......ccovoi e 0
Non-benefit Court Cases .........coiviiinieece e 5
APPELLATE COURT: Claimant Appeals

Employer ApPealS. ..o, 3
EDD APPEaIS....co ittt e 0
Non-benefit Court Cases ....ovvvviiveiceeei e 1
ISSUES: Ul...ccooviiirieiriirircen e s 124

D e 10

2015 CALENDAR YEAR ACTIVITY - Benefit & Tax Cases
LITIGATION CASES FILED YTD September
SUPERIOR COURT: Claimant Petitions.......c.cccoccoovivvincnvinnnn, 23 0
Employer Petitions.......cccocvccevvnvvevn e, 6
EDD Pefifions........oocv v, 0
APPELLATE COURT: Claimant Appeals.........ccccoovvivvenvieeenicennns 7
Employer Appeals........cccoiiviccinnnn 1
EDD AppealS....c..ccevvieevvie e veeees s cere e 0
LITIGATION CASES CLOSED YTD September
SUPERIOR COURT: Claimant Petitions.........cc.coeveniiiniiinen e 141 12
Employer Petitions...........ccoccovieeiiecnnns 25
EDD Petitions.......cc.coivemeiivvieeeiieen e
APPELLATE COURT: Claimant Appeals

Employer Appeals....... et rre e i e
EDD Appeals.....cccceevcveieeieie e

o NN

1
0
0
0
0

2015 Decision Summary

Claimant Appeals Employver Appeals CUIAB Decisions
Win: 8 Loss: 136 Win: 3 Loss: 20 Affirmed: 157 Reversed: 8 Remanded: 2




CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
SEPTEMBER 2015 PERFORMANCE INDICATORS

FIELD OPERATIONS

MEETING DOL STANDARDS
Ul TIMELAPSE CASES

DOL
Closed Cases Closed Standard
% Closed in <= 30 Days 69.9% 260%
% Closed in <= 45 Days 89.3% 280%
DOL
Pending Cases Avg. Days Standard
Case Aging 24.0 <30
WORKLOAD ul ALL
Opened 17,611 18,915
Closed 17,577 18,743
Balance of Open Cases 16,183 26,541

CYCLE TIME: AVERAGE DAYS TO CLOSE APPEALS

Ul Timelapse Appeals 35 days
DI Appeals (including PFL) 66 days
All Programs 43 days

Ul WORKLOAD COMPOSITION AT INTAKE (OPENED)

Regular Ul Appeals as % of All Ul 95%
Ul Extensions as % of All Ul 5%

Ul WORKLOAD COMPOSITION AT END OF MONTH
OPEN BALANCE:

Ul Extensions made up 7% of Ul Open Balance, and
Regular Ul cases made up 93%.

APPELLATE OPERATIONS

MEETING DOL GUIDELINES & STANDARDS
Ul TIMELAPSE CASES

DOL
Closed Cases Closed Guideline
% Closed in <= 45 Days >50%
% Closed in <= 75 Days 280%
DOL
Pending Cases Avg. Days Standard
Case Aging 29.8 <40
WORKLOAD ul ALL
Opened 999 1,088
Closed ' 1,318 1,432
Balance of Open Cases 1,021 1,137

CYCLE TIME: AVERAGE DAYS TO CLOSE APPEALS

Ul Timelapse Appeals 49 days
DI Appeals (including PFL) 61 days
All Programs 50 days

Ul WORKLOAD COMPOSITION AT INTAKE (OPENED)

Regular Ul Appeals as % of All Ul 90%
Ul Extensions as % of All Ul 10%

Ul WORKLOAD COMPOSITION AT END OF MONTH
OPEN BALANCE:

Ul Extensions made up 7% of Ul Open Balance,
and Regular Ul cases made up 93%.



California Unemployment Insurance Appeals Board

FO Cycle Time Summary Report
For Cases Closed in September 2015

Average Days _
to Process an | Case Creation | Verified Date | Scheduled | Hearing Date
Appeal Date to to Scheduled Date to to Decision
Verified Date Date Hearing Date | Mailed Date
Averag_]e Average Average Average Average
Fresno 30 5 7 17 1
Inglewood 69 10 29 13 4
Infand 53 5 22 14 2
Los Angeles 47 5 20 16 0
Oakland 53 5 37 11 1
Orange County 80 6 47 28 6
Oxnard 8 7
Pasadena 60 5 15 14 2
Sacramento 58 5 25 _ 20 8
San Diego 42 7 3 15 3
San Francisco 24 6
San Jose 41 6 23 11 2
Statewide 52 6 24 15 3
DI CASES | Average Days _
e to Process an | Case Creation | Verified Date | Scheduled | Hearing Date
{No PFL} | Appeal Date to to Scheduled Date to to Decision
R Verified Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno 40 6 9 13 2
inglewood _ 67 11 28 ] 13 3
Inland 63 6 28 15 9
Los Angeles ' 81 6 50 15 . 4
Oakland 60 6 27 13 3
Orange County | 78 7 33 16 8
Oxnard 88 6 49 15 2
Pasadena 72 6 31 . 16 3
Sacramento 80 4 19 17 6
San Diego 1. 45 7 7 13 4
San Francisco 63 8 26 14 4
San Jose _ 54 8 15 12 3
Statewide 67 7 29 14 4




Ul Timelapse

California Unemployment Insurance Appeals Board

FO Cycle Time Summary Report

For Cases Closed in September 2015

: Average Days

. | to Process an | Case Creation | Verified Date | Scheduled | Hearing Date
CASES | Appeal Date to to Scheduled Date to to Decision
Verified Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno 33 3 9 14 1
Inglewood 36 5 8 14 2
Inland 31 3 6 15 1
Los Angeles 34 3 8 16 2
Oakland 36 4 12 12 1
QOrange County 36 4 8 15 3
Oxnard 36 3 12 15 0
Pasadena 37 2 10 15 2
Sacramento 37 3 11 15 1
San Diego 34 4 2] 14 1
San Francisco 36 3 12 13 1
San Jose 34 3 11 13 0
Statewide 35 3 9 14 1
: Average Days
ALL CASES to Process an | Case Creation | Verified Date Scheduled | Hearing Date
. Appeal Date to to Scheduled Date to to Decision
Verified Date Date Hearing Date | Mailed Date
Jurisdiction Average Average Average Average Average
Fresno _ as 4 10 14 1
Inglewood 42 6 11 14 3
Inland 33 3 7 15 2
Los Angeles 37 3 10 16 2
Oakland _ 46 5 13 16 1
Orange County 52 4 9 15 3
Oxnard 41 3 14 15 0
Pasadena 38 3 11 15 2
Sacramento 39 3 12 16 2
San Diego 42 4 9 15 1
San Francisco 38 3 13 13 1
San Jose 85 3 12 13 1
Tax Office 561 N/A N/A 167 516
Statewide 43 4 11 15 2




STATE OF CALIFORNIA — GOVERNOR

= = ‘ - | EDMUND G. BROWN, JA.

LABOR AND WORKFORGE DEVELOPMENT AGENCY
= "= ‘ CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD

C-U-1-A-B _ ' Post Office Box 944275
ol.1-A-2 ' Sacramento, CA 94244-2750

" Phone: (916) 263-6803
FAX: (916) 263-6837

September 18, 2015

Proposal to Adopt as Precedent the Board’s Previously Issued Decision .
in Case No. AO-359822 Concerning the Issue of the Benefit Ineligibility of IHSS
Workers Under Section 631 of the Unemployment Insurance Code.

By a decision issued on March 30, 2015, in Case No. AO-359822, copy enclosed the
Appeals Board addressed the benefit ineligibility, under section 631 of the
Unemployment Insurance Code, of a claimant whose wages were derived from work as
an in-Home Supportive Se‘rvices (IHSS) caregiver for the claimant’s son, daughter or
spouse. That decision held that a claimant's wages from “employment” specified in
code section 631 for services performed in the employ of a claimant’s children or
spouse, would not support the claimant's unemployment insurance benefit claim.

The California Unemployment Insurance,Code', section 409 provide's, in pertinent part:

The appeals board, acting as a whole, may designate certain of its
decisions as precedents. Precedent decisions of the appeals board are
subject to Section 11425.60 of the Government Code. The appeals board,
acting as a whole, may, on its own motion, reconsider a previously issued
decision solely to determine whether or not the decision shall be
designated as a precedent decision. Decisions of the appeals board acting
as a whole shall be by a majority vote of its members. The director [of the
Employment Development Department] and the appeals board
administrative law judges shall be controlled by those precedents except
as modified by judicial review. If the appeals board issues decisions other
than those designated as precedent decisions, anything incorporated in
those decisions shall be physically attached to and be made a part of the
decisions. The appeals board may make a reasonable charge as it deems
necessary to defray the costs of publication and distribution of - its
precedent decisions and index of precedent decisions.

Government code section 11425,60 governs criteria for deSIQnatlng decision as a
precedent and provides, in pertinent part:



An agenoy,may designate a decision or part of a decision that contains a
significant or policy determination of general application that is likely to
recur. (Gov. Code, § 11425.60, subd. (b).) ‘

CUIAB regulations go further in setting out the criteria we must apply in determining
. whether a case is an appropriate vehicle for a precedent decision:

§ 5109. Precedent Decision.

(@) A majority of the board acting as a whole may designaté all or part of a
~ decision as a precedent decision if it contains a significant legal or policy
determination of general application that is likely to recur. ‘ '

(b) A legal or policy determination is significant if it establishes a new rule
of law or policy, resolves an unsettled area of law, or overrules, modifies,
refines, clarifies, or explains a prior precedent decision.

(c) A legal or policy determination is of general application if the facts are
sufficiently common to give guidance to future cases, clearly illuminate the
legal or policy determination, and are significant to the parties, the public,

- the taxpayers, or the operation of the department or the agency. '

(d) A legal or policy determination is likely to recur if it is of continuing

public interest because of the frequency or the ongoing likelihood of
occurrence, ' '

(e) A p‘recedent decision shall be clearly identified as such and published
in such a manner as to make it available for public use. Information

identifying any party, except the party's name, shall be removed prior to
publication. '

(f) The agenc_y shall maintain an index, of significant Ie_gél and policy
determinations made in precedent decisions, in accordance with the
requirements of Government Code section 11425.60..

(Cal. Code. Regs, tit. 22, § 5109.)

Staff believes that the above-referenced decision meets the criteria set forth in the
California Unemployment Insurance Code and section 5109 of title 22, California Code
of Regulations for a precedent decision. The matter will be presented to the Board at its
upcoming meeting on October 13, 2015. The public, and especially those
knowledgeable about IHSS, are invited to submit public comment at the board meeting
and/or submit written comments regarding the advisability of the Board’s adopting this
case as a precedent decision. Written comments are requested to be received by the
Appeals Board no later than & p.m. on October 9, 2015. Those comments should be
entitled, “Comments on Case No. AO-359822 Being Designated a Board Precedent”
and mailed to Elise S. Rose, Chief, Appellate Operations, California Unemployment
Insurance Appeals Board, 2400 Venture Oaks Way, Suite 310, Sacramento, CA 95833
or faxed to Elise S. Rose, Chief, Appellate Operations, California Unemployment
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Insurance Appeals Board at 916-263-6837. Any written comments should include a
certification that you have mailed a copy of your comments to each of the other
addressees on the following list of entities that have participated in this particular case
or in the Board’s prior actions on this particular legal issue.

Mercedes W. Caldera
1017 E. 8" St., Apt A
Calexico, CA 92231-3038

Patricia A. Bryént '
20 Heritage Avenue
-San Francisco, CA 94134-2789

Sandra S. Vaughn
2291 Dockwood Ct
Fayetteville, NC 28306-9798

William Kennedy, Managing Attorney
Legal Services of Northern California
Sacramento County Office

515 12" Street ,
Sacramento, CA 95814-1418

Greta Wallace, Chief Counsel

California Department of Social Services
744 P Street ,

Sacramento, CA 95814

Sandra V. Clifton, General Counsel
Employment Development Department
P.O. Box 826880

Sacramento, CA 94280-0001

William McNeil, Director of Racial Equality Program
The Legal Aid Society

Employment Law Center

180 Montgomery Street, Suite 600

San Francisco, CA 94104

Laurel Webb General Counsel '
ULTCW c/o SEIU

2910 Beverly Bivd.

Los Angeles, CA 90057

" G. Spalding, Chief -
FACD Audit Section, MIC 94
Employment Development Department
722 Capitol Mall, Room 1077
Sacramento CA 95814



Rosyo Ramirez, Director

IHSS Public Authorlty of Imperial County
2999 South 4™ Street

El Centro, CA 92243

Ophelia Ng, Benefits Coordinator
San Francisco IHSS Public Authority
832 Folsom Street, 9" Floor

San Francisco, CA 94107-1123

- County of Riverside

IHSS Public Authority

12125 Day Street, Suite S-101
Moreno Valley, CA 92557

Employment Development Department
Legal Division - MIC 53 '

800 Capitol Mall

Sacramento, CA 95814

Jose Padilla, Executive Director -
California Rural Legal Assistance -
1430 Franklin Street, Suite 103
Oakland, CA 94612° '

Karen Keeslar, Executive Director

California Association of Public Authorities for IHSS
815 L Street, Suite 1435

Sacramento, CA 95814

: - Ralph Lightstone, Legislative Director,

Labor and Workforce Development Agency

Mark Woo-Sam,
General Counsel,
Labor and Workforce Development Agency



Case No.: A0O-359822
Claimant: MERCEDES W CALDERA

The Employment Development Department (EDD) appealed from the decision of
an administrative law judge that held the claimant’s earnings from services as an
In-Home Supportive Services (IHSS) worker caring for her son were wages that

supported the claimant’s unemployment insurance benefit claim notwithstanding
the provisions of sectlon 631 of the Unemployment insurance Code.

ISSUE STATEMENT

The issue presented in this case is whether the wages earned by the claimant as

an IHSS worker caring for her son can be used to support the claimant’s benefit
claim. :

'FINDINGS OF FACT.

The claimant opened an unemployment insurance benefrt claim effective April 6,
2014. The base period for that benefit claim consists of the four consecutive

* calendar quarters ending December 31, 2013. Durrng that base period the
claimant earned $19,000 as an IHSS worker caring for her son. EDD determined
that those wages could not be used to support the claimant’s benefit claim

- because they were derived from service performed by the claimant in the employ
of her son.

The clalmant resides in ImperiaI'County. We take official notice of the fact that
Imperial County has established the Imperial County In-Home Supportive

Services Public Authority for the purpose of assisting in the delrvery of IHSS
~ servrces

We also take 0ff|C|al notice of the followmg documents that have been served on
the parties:

1. December 3, 2014 comment from EDD concerning the possible adoptlon
of the decision issued in Case No. AO-336919 as a precedent decision.
2. December 3, 2014 comment from the Department of Social Services

concerning the possible adoption of the decision rssued in Case No
AO-336919 as a precedent decision.

AO-350822 - 2



- Those documents are entered into the record of this case with the following

comments that are accepted as written argument and have also been served on
the parties: ;

1. March 11, 2015 comment from SEIU-ULTCW.
2. March 12, 2015 comment from Legal Services of Northern California.
3

. March 12, 2015 comment from The. Legal Aid Society-Employment Law
Center.

4. March 12, 2015 comment from Imperial County IHSS Public Authority. -
5. March 9, 2015 comment from San Francisco IHSS Public Authority.

REASONS FOR DECISION

The issue presented by this case is an issue that'has concerned the Appeals
Board for some time and we acknowledge that, over time, inconsistent decisions
have been issued by the Appeals Board on this topic. While we sympathize with
- the plight of individuals in situations similar to those of this claimant and we have
carefully considered the rationale that has been proposed for reaching the result
reached by the administrative law judge in this case, we have concluded that the

plain language of code section 631 requires a reversal of the administrative law
judge’s decision. - S .

In defining services that are excluded from the unemployment insurance

program, code section 631 (enacted in 1953 and amended in 1971) provides as
follows: '

“Employment” does not include service performed by a child under the age
of 18 years in the employ of his father or mother, or service performed by
an individual in the employ of his son, daughter, or spouse, except to the
extent that the employer and the employee have, pursuant to Section

702.5, elected to make contributions to the Unemployment Compensation
Disability Fund.

A separate provision, code section 683 (enacted in 1978), sets forth a statutory

definition of “employer” that applies to caregivers working through the IHSS
program. That statute provides as follows: ' ‘

. “Employer” also means any employing unit which employs individuals to
perform domestic service comprising in-home supportive services under
~Article 7 (commencing with Section 12300), Chapter 3, Part 3, Division 9 of
the Welfare and Institutions Code and pays wages in cash of one thousand
~ dollars ($1,000) or more for such service during any calendar quarter in the
- calendar year or the preceding calendar year, and is one of the following:

AD-359822 ' 3



(@) The recipient of such services, if the state or county makes or
provides for direct payment to a provider chosen by the reoipient'or
to the recipient of such services for the purchase of services,
subject to the provisions of Section 12302.2 of the Welfare and
Institutions Code. _

(b) The individual or entlty with whom a county contracts to provide in-

~ home supportive services.

(c) Any county which hires and directs in-home supportive personnel
in accordance with established county civil service requirements or

merit system requirements for those counties not having civil
service systems.

Neither code section 631 nor codé section 683 is vague or ambiguous. The
pertinent portion of code section 631 in plain language provides that employment
“does not include...service by an individual in the employ of [her] son” and the
pertinent portion of code section 683 in plain language provides that, for
claimants who perform work under the IHSS program, the term “employer” also
means the “recipient of such services.” Read in conjunction, these two statutes
clearly confirm that IHSS caregivers who care for their own children are
employed by that care recipient with the consequence that the wages earned in
that work cannot be used to support a claim for unemployment insurance
benefits. Thus, whether or not some entity other than the claimant’s son might
possibly represent an additional employer of the claimant does not alter the fact
that the claimant’s son is still one of her employers. Since the claimant was
undeniably working “in the employ” of her son, pursuant to code section 631 the
wages that the claimant received for that work cannot be used to support the

claimant’s unemployment insurance benefit claim. The admlmstratlve law judge S
~ decision must therefore be reversed.

Having explained our decision, we feel obliged to address the rationale that has
typically been advanced for reaching an opposite result on this topic inasmuch as
that theory was apparently utilized to reach the decision issued by the -

~ administrative law judge. Our review of this issue has led us to ultimately ,
conclude that such rationale is not viable.

‘The rationale proposed for effectively cancelling the unequivocal exclusion set
~forth in code section 631 rests on the theory that the state, the county, or the

county’s IHSS public authority occupies the role of an additional, “joint employer”
of the claimant separate and apart from the claimant's son, daughter or spouse.
Under this theory, the wages from the IHSS services provided by the claimant to
. the claimant's son, daughter, or spouse are no longer excluded from the

claimant’'s unemployment benefit claim because those wages are also derlved
from this additional employer.

AD-359822 4



As proposed, that rationale often relies, at least in part, upon decisions affirming
the joint employment of IHSS workers in other legal venues. It is then asserted
that the concept of joint employment of IHSS workers should also-be introduced
into the unemployment insurance program for the purpose of effectively ‘
invalidating code section 631. Such is the instance’in the case at hand with the
administrative law judge citing the decision in Guerrero v. Superior Court of
Sonoma (2013) 213 Cal. App. 4" 912 as authority for the proposition that the
claimant’'s wages should not be disallowed under code section 631. The
decisions issued in In-home Supportive Services v. Workers’ Compensation ,
Appeals Board (1984) 152 Cal. App.3d 720 ) (“lHSS v. WCAB?”), and Bonnette v.
California Health and Welfare Agency 704 F.2d 1465 (9™ Cir. 1983) have also
been cited in similar cases as supporting the contention that an IHSS worker
claiming unemployment insurance benefits may have joint employers.

We do not think that the decisions in Guerrero, Bonnette and IHSS v. WCAB can
be reasonably considered to support that contention. The Guerrero and Bonnette
decisions addressed the question of whether it is possible for an IHSS worker to
have joint employers for purposes of the Fair Labor Standards Act (29 U.S.C.
section 201 et seq.) and the IHSS v. WCAB decision held that an IHSS provider
was a dual employee of both the IHSS recipient and the state for purposes of
workers’ compensation coverage. Each of those decisions concerns a statutory
scheme very different from the unemployment insurance statutes and relies upon
a definition of “employer” that differs from the definition used in the
unemployment insurance law. Moreover, neither of those statutory schemes
‘contains any exclusion similar to that set forth in code section 631. Since those
decisions concern entirely different programs and do not address or relate to the

unemployment insurance program, we do not find those demsnons to be apposite
to the issue before us.

Under the “joint employer” rationale, code section 683 essentially carves out an
exception to code section 631 by providing authorization for an IHSS public.
authority to serve as a joint employer of the claimant. Section 12301.6 of the
Welfare and Institutions Code authorizes counties to create public authorities,
corparate public entities separate from the county, for the purpose of facilitating
- the delivery of IHSS services. That provision provides a public authority with

substantial control over the training, referral, background investigation of
qualifications, pay and benefits of an IHSS worker, but aiso confirms that the
recipients of the IHSS services retain the right to hire and discharge the IHSS
worker as well as supervise the work performed by that worker.

It has been argued that, in cases such as this, the IHSS public authority is a Jomt

employer of the claimant with the consequence that the wages received from that
joint employer can be used to support the claimant’s unemployment insurance
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benefit claim notwithstanding the fact that those earnings were also derived from

work “in the employ” of her son. For the following reasons, we do not find that
argument to be persuasive.

First, the plain language of code section 631 is clear and unambiguous in
specifically excluding from the definition of “employment” all services performed
by a claimant in the employ of his or her son, daughter or spouse. There is thus
no justification for interpreting or parsing that statutory language in a fashion that
would reach a different result. Onthe subject of statutory interpretation the
California Supreme Court described the role of judicial review as follows:

As in any case involving statutory interpretation, our fundamental task is to
determine the Legislature’s intent so as to effectuate the law’s purpose.
Statutory interpretation begins with an analysis of the statutory language. If
the statute’s text evinces an unmistakable plain meaning, we need go no
further. (Olson v. Automobile Club of Southern California (2008) 42 Cal. 4th
1142, 1147 [internal quotes and citations omitted].)

Second, code section 683 does not reference code section 631, cannot
reasonably be read to invalidate code section 631, and otherwise exhibits no hint .
of a legislative intent to nullify code section 631 either fully or in part. indeed,
code section 683 can easily be read to harmonize with code section 631 and

therefore must be interpreted in that fashion. Section 1858 of the Code of Civil
Procedure provides as follows:

In the construction of a statute or instrument, the office of the Judge is
simply to ascertain and declare what is in terms or in substance contained
therein, not to insert what has been omitted, or to omit what has been
inserted; and where there are several provisions or particulars, such a
construction is, if possib!e to be adopted as will give effect to all.

Code section 683 does not in any way address family-member employment and
it therefore cannot be viewed as narrowing the reach of the statute that _
specifically addresses such employment. Since code sections 631 and 683 can
obviously be interpreted in a fashion that will “give effect” to both provisions,
those statutes must be interpreted in that manner and notin a way that would
have one statute cancel the other

Third, code section 631 already includes one express exception and under the .
accepted rules of statutory interpretation another exception therefore cannot be
presumed. Code section 631 provides an exception that allows the child or
spouse and claimant to opt into the state disability program by electing to make
contributions to the Unemployment Compensation Disability Fund. Code section

AO-359822 6



631, however, does not include an exception that would allow a claimant's IHSS
services for a son, daughter or spouse to be deemed employment for purposes
of the unemployment insurance program. Legislative silence on this point must
therefore be regarded as intentional omission. “Under the maxim of statutory
construction, expressio unius est exclusio alterius, if exemptions are specified in
a statute, we may not imply additional exemptions unless there is a clear

legislative intent to the contrary.” (Sierra Club v. State Bd. of Forestry (1994)
7 Cal. 4" 1215, 1230.)

Fourth, while the courts have not specifically addressed the question of whether
an IHSS worker can have more than one employer for purposes of the
unemployment insurance law, an opinion of the California Attorney General
concluded that there is no joint employment of IHSS workers in the context of the
unemployment insurance law. (68 Ops.Cal. Atty.Gen. 194 (1985).) That opinion
observed that “the concept of dual employments is not to be found in the area of
unemployment insurance coverage” and concluded that IHSS workers were “the

employees of only the IHSS aid recipient for purpose of unemployment insurance
coverage.”

Fifth, we also think that there are significant questions as to whether an IHSS
public authority truly represents an “entity with whom a county contracts to
provide in-home supportive services” within the meaning of code section 683(b).
While a public authority is established by a county board of supervisors to
provide for the delivery of IHSS services pursuant to a county enabling ordinance
and an interagency agreement, it is unclear to us as to whether such a public
authority contracts to itself provide IHSS services to recipients. We believe that
such questions as to the status and reach of a public authority would have to be
‘more definitively addressed before a public authority could be held to be.an
employer of an IHSS worker for purposes of code section 683(b).

Sixth, even assuming-a public authority was deemed to be an employer under
code section 683(b), the joint employer theory would yield inconsistent results.
Specifically, only those IHSS providers whose services were rendered for their
excluded family members in counties that administer their IHSS program through
a public authority would be eligible for benefits, whereas IHSS providers whose
services are rendered in counties that administer their program through county

- departments would be excluded with no rational basis for the distinction or |
legislative history to support it.

Finally, we note that Precedent Decision P-B-111 has been cited as supporting
the supposition that an IHSS worker has joint employers for purposes of code
section 631. In P-B-111, however, the claimant did not work for several
employers. The claimant in that case worked for only a single employer, a

AO-359822 - | 7



partnership between the claimant’s father and a corporation owned by an uncle.

That decision rested on the following language of section 631-1(e), title 22,
California Code of Regulations: ' '

Services performed in the employ of a _partnérship by a-spouse, father, .
mother, or thl'd under the age of 21 of a partner are excluded when such
services would be excluded if performed for each partner individually.

Since one of the partners was a corporation, and not one of the claimant’s
relatives, the claimant’s wages were not excluded under code section 631,
Inasmuch as the claimant in Precedent Decision P-B-111 only had one employer

- and that employer was a partnership specifically covered by a regulation, we do

not consider that decision to be applicable to the case before us or supportive of
the contention that an IHSS caregiver has joint employers insofar as the
unemployment insurance law is concerned. It has not been alleged in this case,

- nor do the facts support a finding, that a partnership existed between the

claimant’s son and the public authority. We therefore do not consider Precedent
Decision P-B-111 to have a bearing on this matter.

For all the reasons set forth above, we hold that the claimant’s wages as an
IHSS worker caring for her son cannot be used to support her unemployment
insurance benefit claim under code section 631. We recognize that a trend now
appears to exist for concluding that IHSS workers have joint employers for the
purpose of obtaining benefits or protection under various social welfare
programs. We also acknowledge that cogent arguments have been advanced for
reaching a similar conclusion with regard to the unemployment insurance
pragram. Given the clear and unambiguous provisions of code section 631,
however, we do not believe that acceptance of the joint employer argument
would warrant a result different from the one we have reached in this matier.

We recognize that interesting public policy arguments have been made for
allowing IHSS workers who care for their children or their spouse to be eligible
for unemploymentinsurance benefits as a result of that work. It has been
contended that the workers in this low wage field who are struggling to “put food
on the table and keep a roof overhead” would be greatly assisted in those efforts
by the receipt of unemployment insurance benefits when they are out of work. As
it presently stands, however, the law does not permit that result and the decision

as to whether that law should be changed rests with the Legislature and not with
this board. ’ :
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DECISION

The decision of the administrative law judge is reversed. The claimant's wages
as an IHSS worker caring for her son cannot be used to support the claimant’s
unemployment insurance claim because code section 631 excludes from the
definition of “employment” services performed by an individual in the employ of
her son. Whether or not those services might also be deemed to have been in
the employ of another employer is immaterial to the operation of the exclusion
under code section 631.
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Qctober 8, 2015

Elise 8. Rose, Chief

Appellate Operations

California Unemplayment Insurance Appeals Board
2400 Venture Oaks Way, Suite 310 :
Sacramento, CA 95833

Fax: (916) 263-6837

Dear Ms. Rose:

SUBJECT: COMMENTS ON CASE NO. AQ-359822
FPROPOSED PRECEDENTIAL DECISION

The California Depaﬁmen’c of Soclal Services (CDSS) is in support of the Californis
Unemployment Insurance Appeals Board's (Board) proposal fo designate as g
precedential decizgion Case No. AQ-359822 regarding In-Home Supportive Services

{IHE3) providers' ineligibility for unemployment benafits pursuant to section 631 of the
Unemployment Insurance Code (UIC). : - S

CDBS previously provided written comments related to Case No. AD-336919 (Nellya.
Ostapenko) which clarified the relevant |85 stafutes and how those statuies are |
interpreted in context of sections 631 and 483 of the UIC (enclosed). CDSS requests
that the Board consider thege previously submitted comments in context of tha above-

noted matter. CDSS respectfully requests that Case No. AQ-359822 be desighated as
a precedentizl decision. ' ' . ' _

Please contact Al Mansfield, Senior Assistant Chief Counsel, if further information is
needed. Bhe may be reached at (91 6) 654-0852 or ali. nansfield@dss.ca.qov,

Sincergly, Z B
EILEEN CARROLL %
Deputy Director A
Adult Programs Division

Enclosure
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David Lanier, Secretary, Labor & Workforce Developrnent Agency

Mark Woo-8am, General Counsel, Labor & Warkforce Development Agency
Patrick Henning, Director, Employrent Development Dapartment -
Sandra V. Clifton, General Counsel, Employment Development Department
Jerry Scribner, General Counsel, Health & Human Services Agency

Keely Bosler, Chief Deputy Director, Budget, Department of Finance

Wil Lightbourne, Direstor, Department of Social Services
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CERTIFICATION

| certify that on Oclober 9, 201 3, copies of the written comments submitted to Elise &.
Rose by Eileen Carrall on October 8, 2015 with subject line “Written Comments on
Case No. A0-359882 Proposed Precedential Decision” were placed in the United States
mail at Sacramento California, postage prapaid, and addressed to each of the entities
designated by the California Unemployment Appeals Board in the letier sent to the
Depariment dated September 18, 2015. o

Executed Qctober 9, 2015 at Sacramento, California.

»

Emilie Smith
Senior Legal Typist
Legal Division
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December 3, 2014

California Unemployment Insurance Appeals Board (CUIAB)
Attention: Cathy Vandeleur, Legal Analyst

2400 Venture Oaks Way, Suite 300

Sacramento, CA 95833

Dear CUIAB Members:
Re: Nellya Ostapenko Decision, Case No.: AO-336919

The California Department of Social Services (CDSS) recently became aware of the
decision of the California Unemployment Insurance Appeals Board (CUIAB) in the
matter of Nellya Ostapenko (Legal Services of Northern California), Case No.: AO-
336919. The CUIAB, on pages 8, 9 and 10 of the decision, analyzed and concluded
that the Sacramento County In-Home Supportive Services Public Authority (PA),
established pursuant to Welfare and Institutions Code (WIC) § 12301.6 by Sacramento
County (County), “contracted” with the County to provide in-home supportive services
(IHSS) and therefore, is to be considered an “employer” pursuant to Unemployment
Insurance Code (UIC) § 683(b). Based on this finding and a joint employment analysis,
CUIAB concluded that an employment relationship exists between a parent providing
IHSS to their child, and the PA, thereby making the parent eligible for unemployment
benefits. This decision is contrary to prior CUIAB decisions, upheld by the superior
court, holding that a parent providing IHSS to a child is not eligible for unemployment
benefits pursuant to UIC § 631. Further, the Nellya Ostapenko decision was made
without full consideration of all the relevant WIC statutes and a recognition of the terms
of art used in this body of law, resulting in the misinterpretation and misapplication of
the authority of a public authority in context of UIC § 683(b).

CDSS has been apprised that CUIAB is considering the adoption of the Nellya
Ostapenko decision as a precedential decision and hopes to assist CUIAB in
understanding the laws governing IHSS. Based on the following information, CDSS
requests that CUIAB refrain from adopting the decision as a precedential decision.



CDSS is the state agency responsible for the administrative oversight and
implementation of the IHSS program to ensure compliance with federal and state
program rules (WIC § 12300 et seq.). The IHSS program is administered by the 58
counties in California and each county is obligated to ensure the delivery of [HSS is
provided to all eligible recipients. To fulfill this obligation to deliver services, WIC

§ 12302 sets forth that a county may:

1) “Hire homemakers and other in-home supportive personnel in accordance with
established county civil service requirements” (i.e., ‘'Homemaker Mode’); or

2) “Contract with a city, county, or city and county agency, a local health district, a
voluntary nonprofit agency, a proprietary agency” (i.e., ‘Contract Mode’); or

3) “Contract with “an individual” (i.e., ‘Individual Provider’ or ‘IP Mode’); or

4) “Make direct payment to a recipient for the purchase of services”
(i.e., ‘Advanced Pay Mode’).

Similarly UIC § 683, specifically citing “Article 7 (commencing with § 12300), Chapter 3,
Part 3, Division 9 of the Welfare and Institutions Code,” the article containing WIC
§ 12302, sets forth the same service delivery modes of WIC § 12302 in determining

who, in context of the IHSS program, may be considered an “employer” pursuant to UIC
§ 683.

UIC § 683 provides that:

“Employer” also means any employing unit which employs individuals to
perform domestic service comprising in-home supportive services under
Article 7 (commencing with § 12300), Chapter 3, Part 3, Division 9 of the-
Welfare and Institutions Code and pays wages in cash of one thousand
dollars ($1,000) or more for such service during any calendar quarter in

the calendar year or the preceding calendar year, and is one of the
following:

(a) The recipient of such services, if the state or county makes or provides
for direct payment to a provider chosen by the recipient (i.e., IP Mode)
or to the recipient of such services for the purchase of services
(.e., Advanced Pay Mode), subject to the provisions of § 12302.2 of
the Welfare and Institutions Code.

(b) The individual or entity with whom a county contracts to provide in-
home supportive setvices (i.e., Contract Mode).

(c) Any county which hires and directs in-home supportive personnel in
accordance with established county civil service requirements or merit
system requirements for those counties not having civil service
systems (i.e., Homemaker Mode).



On page 9 of the decision, CUIAB opined:

“Since, as described more fully above, the County in this case did

establish a Public Authority and did enter into a contract (the interagency
agreement) under which the Public Authority provides IHSS services, we
find that the Public Authority is an “entity with whom a county contracts to

provide in-home supportive services” under UIC § 883(b) and is therefore,
an employer of the claimant.”

While the decision found that the relationship between the County and the PA satisfied
the requirements of UIC § 683(b) based on an interagency agreement, it is imperative
that the concepts and terms used in UIC § 683(b) be properly interpreted within the
context of the laws governing the IHSS program. (Clean Air Constituency v. California
State Air Resources Bd. (1974) 11 Cal.3d 801, 814 [Statutes are to be read "with

reference to the entire scheme of law of which it is part so that the whole may be
harmonized and retain effectiveness."])

When a county elects to ensure the delivery of IHSS to qualifying recipients pursuant to
the Contract Mode (as described in UIC § 683(b) and WIC § 12302), the county and the
entity (contractor) must enter into a contract that complies with WIC § 12302.1 which
sets forth the contract terms and requirements, renewal or extension requirements, rate
of reimbursement, and the application of CDSS purchase of services regulations. The
contractor then provides the authorized services directly to the IHSS recipients.” That
contract (i.e., Contract Mode), as described in UIC § 683(b) and WIC §§ 12302 and
12302.1, is not the interagency agreement between a county and public authority. The
purpose of the interagency agreement is to further describe the duties and

responsibilities to be performed by the PA on behalf of the County pursuant to WIC
§ 12301.6.

A public authority is established by a county board of supervisors pursuant to an
approved county ordinance, in accordance with WIC § 12301.6, to “provide for the
delivery of IHSS.” The powers and responsibilities of a public authority are set forth in
WIC § 12301.6, the county enabling ordinance, and also an interagency agreement to
further detail the responsibilities to be performed by the public authority on behalf of the
county. A public authority is not a contractor as described above. This interagency
agreement is not a contract within the meaning of the Contract Mode specified in WIC
§ 12302 and incorporated into UIC § 683(b) to directly provide IHSS to recipients. For
example, the interagency agreement does not include a rate of pay for direct delivery of
IHSS to recipients as required in a contract pursuant to WIC § 12302.2. To interpret the
interagency agreement as a contract to require the Public Authority to provide IHSS
directly to recipients misinterprets and exceeds the statutory authority and
responsibilities of a public authority pursuant to WIC 12301.6. A public authority is not
authorized by law to provide IHSS directly to recipients which is the responsibility of the
“‘individual or entity” contracting with a county pursuant to § 683(b).



WIC § 12301.6(d) further illustrates this:

(d) A public authority established pursuant to this section...., when
providing for the delivery of services under this article by contract in
accordance with §§ 12302 and 12302.1 (i.e., Contract Mode) or by
direct payment to a provider chosen by a recipient in accordance with
§ 12302 (i.e., IP Mode) or § 12302.2 (i.e., Advanced Pay Mode), shall
comply and be subject to, all statutory and regulatory provisions
applicable to the respective delivery mode.

In context of UIC § 683(b), the above statute specifically authorizes a public authority to
contract for the delivery of IHSS to recipients pursuant to Contract Mode, just as a
county is authorized under WIC §§ 12302 and 12302.1 and as specified in UIC

§ 683(b). Thus, while the Nellya Ostapenko decision references WIC

§ 12301.6(b)(2)(B) as granting a public authority the statutory authority to provide for the
delivery of IHSS, the decision errs in construing this authority as an authority to
“contract” with the county to provide these services. (Nellya Ostapenko, p.9, “The
public authority has the power to contract with the county to provide such services and
the law sets forth the specific employer functions to be performed by the public
authority.”) As shown above, authority to provide for services is distinct from the
statutorily governed contract to provide direct services. Fundamentally then, as these
terms of art are utilized within the IHSS program, a public authority cannot enter into a
contract with the county to provide IHSS services; instead a public authority may
contract with a contractor to provide those services. As a consequence, because the

county cannot contract with a public authority to provide those services, the required
elements of UIC § 683(b) cannot be met.

Based on the specific application of UIC § 683 to the IHSS program, UIC § 683 is
required to be read in the context of the governing and implementing WIC statutes of
the IHSS program. In the Nellya Ostapenko decision, the CUIAB incorrectly interpreted
the WIC statutes and if the WIC statutes had been correctly applied in context of UIC

§ 683(b), the PA would not have been found to be the employer of the parent provider.

CDSS appreciates the opportunity to clarify this complicated area of law and
respectfully requests that the decision not be adopted as a precedential decision.

Please contact Ali Mansfield, Senior Assistant Chief Counsel, if further information is

needed. She may be reached at (916) 654-0852 or ali.mansficld@dss.ca.gov.
Sincerely,

o follace

Greta Wallace
Chief Counsel




cc:

David Lanier, Secretary, Labor & Workforce Development Agency

Mark Woo-Sam, General Counsel, Labor & Workforce Development Agency
Patrick Henning, Director, Employment Development Department

Sandra V. Clifton, General Counsel, Employment Development Department
Jerry Scribner, General Counsel, Health & Human Services Agency

Keely Bosler, Chief Deputy Director, Budget, Department of Finance

Will Lightbourne, Director, Department of Social Services
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October 9, 2015
Elise S. Rose
Chief, Appellate Operations

California Uremployment Insurance Appeals Board

2400 Ventare Oaks Way, Suite 310
Sacramento, CA 95833

BY FAX to (916) 263-6837 — Original will not follow
RE: Comments on Case No. AO-359822 Being Designated a Board Precedent
Dear Judge Rose:

On behalf of our client Nellya Ostapenko, this letter comments on Case No. AQ-359822 being
designated a precedent. Ms. Ostapenko opposes designation of Case No. AO-359822 as precedent.

Case AQ-359822 is incorrect that Unemployment Insurance Code Section 631 precludes Unemployment
Insurance eligibility for In Home Supportive Services (IHSS) workers who provide care for their
children or spouse because IHSS workers are joint employers with the THSS Public Authority and
excluding such workers from Unemployment Tnsurance eligibility causes the absurd result of workers
for whom unemployment insurance contribution is paid being ineligible for benefits. Case No. AO-
359822 should not be designated as precedent and instead the correctly decided decision Case No. AO-
336919 should be designated as precedent.!

L IHSS WORKERS WHO ARE PROVIDERS FOR THEIR CHILDREN OR SPDUSiES
ARE ELIGIBLE FOR UNEMPLOYMENT INSURANCE AS JOINT EMPLOYEES.

IHSS workers have joint employment with the public authority and the recipient. This joint employment
with the public authority is covered employment which allows for Unemployment Insurance coverage
and any exclusions that may apply to the recipient as an exployer are irrelevant as to the public
authority as an employer.

A. CALIFORNIA UNEMPLOYMENT INSURANCE COVERAGE INCLUDES
JOINT EMPLOYMENT.

For several reasons, California Unerployment Insurance law includes joint employment. First,
California wnemployment insurance law uses the common law to determine employee status, (Unemp.
Ins. Code § 621(b); 22 Cal.Code Regs. § 4304-1.) The common law includes joint employment.
(National Labor Relations Board v. Town & Country Electric (1995) 516 U.S. 85, 94; Kelley v.
Southern Pacific Co. (1974) 419 U.S. 318, 324; State ex, rel. Dept. of Highway Patrol v. Superior Court
(2015) 60 Cal.4™ 1002, 1008; Marsh v. Tilley Steel Co. (1980) 26 Cal.3d 486,494.)

* For the record, the decision in Case No. 336919 is attached as Bxhibit 1.
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The Restatement of Agency also contemplates joint employment relationships. (Restatcmcnt (Third) of
Agency §§ 3,14(b), 3.16, 7.03 comment d; Restaterent (Second) of Agency § 226 comment b, each
attached as Exhibit 9.) California unemployment insurance cases consistently rely on the Restatement
of Agency when determining employment relationships, (Messenger Courrier Ass'nv. CUIAB (2009)
175 Cal.App.4™ 1074, 1089; Santa Cruz Transportation Inc. v. CUIAB (1991) 235 Cal.App.4™ 1363,
1371; P-T-404 at p.8; P-T-100 at p-4.) The Restaterment of Agency provides a strong foundation for
joint employment in California’s unemployment insurance program,

Additionally, joint employment is established in the context of California workers’® compensation
particularly for THSS providers, (In-Home Supportive Services v, Workers Compensation Appeals
Board (1984) 152 Cal. App.3d 720,732.) Case No, AD-3598222 dismisses In 1, ome Supportive Services
because it addresses workers compensation coverage instead of Unemployment Insurance. However,
California unemployment law follows workers compensation law in determining employment
relationships. (Messenger Courriers, supra at 175 Cal, App4" at pp. 1091-92 [following $.G. Borello
& Sons, Inc. v. Department of Industria] Relations (1989) 48 Cal.3d 341); Santa Cruz Transportation,
supra, 235 Cal. App.4™ at 1371 [following Borello].) Workers Compensation law 25 stated in In Home

Supportive Services also supports that joint employment is a part of California unemployment insurance
law. _

The Federal Fair Labor Standards Act (FLSA) also supports joint employment in the context of IHSS
workers. (Guerrero v. Superior Court (2013) 213 Cal. App.4™ 912, 928; Bonnette v. California Heqlth
and Welfare Agency (9™ Cir. 1983) 704 F.2d 1465, 1469-70.) Case No, AQ-3598222 also dismisses
Guerrero and Bonnette because they address a different statutory scheme. Case No, A0-3598222 is
correct that the definition of employer for purposes of FLSA is more expansive than the common law.
(Guerrero, supra, 213 Cal.App.4™ at Pp.927-28.) However, the FLSA definition of joint erployment js
similar to California Workers Compensation law. The FLSA definition of joint employment includes
when employers share control over an employee. (29 CFR.§ 791.2(b)(3).) California workers
compensation law defines joint employment 4§ when an employee is subject to control of two
employers. (In-Home Supportive Services, supra, 152 Cal. App.3™ at p.732.) Since California
Unemployment Insurance law follows California workers compensation law, and the FLSA definition of
joint employment is similar to California workers compensation law, the FLSA inclusion of and

definition of joint employment support that there is joint employment in California Unemployment
Insurance law, -

Lastly, Case No. AO-359822 relies on 68 Ops. A.G. 194 (1985) to Support its claim that California’
Unemployment Insurance law does not include joint employment. This reliance is misplaced. Attorne
General opinions are only advisory and do not carry the weight of law. (People v. Vallerga (1977) 67
Cal.App.3d 847, 870.) 68 Ops. A.G:. 194 should not be followed for several reasons. Initially, 68 Ops.
AG. 194 does not consider the common Jaw which Unemployment Insurance Code Section 621 uses to

define employee for purposes of Unemployment Insurance. Ag explained above, the common law
includes joint employment.

68 Ops. A.G. 194 relies on several code sections and B.P, Schulberg Prod. v. Cal. Emp. Com, (1944) 66
Cal.App.2d 831 as support for its claim California Unernployment Insurapce coverage does not include
2
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joint employment. However, none of these authorities discuss joint employment. In its discussion of

the definition of employer and employee, B.P. Schulberg states that cornmon law was not incorporated
info those definitions for purposes of Unemployment Insurance. (B.P. Schulberg, supra, 66 Cal.App.2d
at pp.834-35.) 68 Ops. A.G. 194 does not consider that this changed 27 years later when Unemployment -
Insurance Code Section 621 was enacted in 1971 that defines employee using the common law. This
statutory change invalidates reliance on B.P. Schulberg and substantially undercuts the unemployment
insurance discussion in 68 Ops. A.G. 194,

68 Ops A.G. 194 also opines that Unemployment Insurance Code Section 683 that defines employer for
purposes of unemployment insurance for IHSS workers, is exclusive and precludes joint employment of
IHSS workers for purposes of Unemployment Insurance. 68 Ops A.G. 194 fails to recognize that Section
683 states “Employer also means ., . ..” (Unemp. Ins. Code § 683 [emphasis added].) The use of the
word “also” means that Section 683 is not exclusive and in fact contemplates joint employment of THSS
wotkers for purposes of Unemployment Insurance.

Finally, 68 Ops. A.G. 194 rejects the joint employment findings for IHSS workers in In-Home
Supportive Services and Bonnette because they are different statutory schemes. However, as explained
above, the workers compensation law is used to determine employment status for prrposes of
Unemployment Insurance, and the Fair Labor Standards Act uses a joint employment definition similar
to California workers compensation. 68 Ops, A.G. 194°s failure to follow in Jn-Home Supportiye
Services and Bonnette is a final reason why its conclusion that there is no joint employment in California
Unemployment Insurance law is wrong.

In addition, Section 631 indicates that persons “in the employ of” a minor child or spouse are excluded
from unemployment insurance coverage, The phrase “in the employ of” is not exclusive and does not
preclude that such persons can also be “in the employ of” another person or entity at the same time.
Additionally, P-B-111 confirms that when thee is additional covered employment, that fact that Section
631 may apply does not preclude Unemployment Insurance coverage. (P-B-111atp.2,) In that
situation, the public authority as the other employer would not be excluded and would support
unemployment insurance eligibility.

Moreover, an entity covered by Section 633 can be an employer in addjtion to another individual
because entities under Section 683 are “also” employers. This further supports that an entity covered by

Section 683 supports unemployment insurance coverage even when another employer is excluded under
Section 631.

B. THSS WORKERS WHO ARE PROVIDERS FOR THEIR CHILDREN OR
SPOUSES ARE JOINTLY EMPLOYED BY THE PUBLIC AUTHORITY.

THSS workers who are providers for their children or spouses are also employeci by the public authority
both under Unemployment Insurance Code Section 683(b) and under common law. As a result, the
provider’s employment is covered employment for purposes of Unemployment Insurance eligibility.
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1. THSS Workers Who Are Providers For Their Children Or Spouses Are

Employed By The Public Authority Under Unemployment Insurance Code
Section 683(b).

Under Unemployment Insurance Code Section 683, employer includes an entity with whom a county

contracts to provide IHSS. (Unemp. Ins. Code § 683(b).) The public authority is established “to .
provide for the delivery of” THSS. (Welf. & Inst. Code § 12301.6(a)(2); accord California Department . !
of Social Services (CDSS) Manual of Policy and Procedure (MPP) § 30-767.23 [the public authority '
“shall provide the following minimum services . . . 1) The public authority is an entity separate from

the county. (Welf, & Inst. Code § 12301.6(b)(2)(A).) Prior to the public authority providing services,

the count{ must enter into an agreement with the public authority for such services. (MPP § 30-

767.214,)" Agreements between public entities are contracts. (Housing Authority of the City of Qakland

v. City of Oakland (1963) 222 Cal.App.2d 771, 773.) This means that the public authority is an entity

with whom the county contracts to provide IHSS.

Legislative history supports that all IHSS workers, including workers who are providers for their
children or spouses, are employees of the public authority (or the county if the county does not have a
public authority). Section 683 and Welfare and Institutions Code Section 123022 which requires
Unemployment Insurance contributions by CDSS on behalf of IHSS workers were enacted as AR 3028
in 1978, The reason for the bill was federal and state decisions taking the position that THSS workers
were county employees. (Memorandum from Dan Brunner, Chief Counsel, Department of Benefit
Payments, attached as Exhibit 3.) The concern was that in order to avoid liability for unemployment
insurance, counties would contract out the entire IHSS program which would cost the state $80 million
because the state would be responsible for the entire cost of the program. (Id.; see also Ways and Means
Staff Analysis, AB 3028, attached as Exhibit 4.) Tnstead, the bill had CDSS pay unemployment
insurance for all IHSS providers, which cost the state only $13 million. (fd.) Enrolled Bill Reports for
AB 3028 reflect that this is what the bill did. (Bnrolled Bill Report, Department of Finance, AB 3028,

attached as Exhibit 5; Enrolled Bill Repott, AB 3028, Employment Development Department, attached
as Exhibit 6.)

Nothing in the establishment of the public authorities changed this obligation for the state to cover
Unemployment Insurancs, The statute regarding the public authorities continued CDSS’ obligationt to
make Unemployment Insurance contributions on behalf of all THSS workers by stating “Nothing in thig
section. shall be construed to affect the state’s responsibility with respect to . . . unemployment insurance
« ... for providers of in-home supportive services.” (Welf. & Inst. Code § 12301 B(1)(1); CDSS All
County Letter (ACL) 98-20 at p.3, attached as Exhibit 7.) This legislative history strongly supports that

all THSS workers are entitled to Unemployment Insurance under Section 683, including workers in
counties with public authorities,

% An example of an agreement between a county and & public anthority to pravide IHSS services is the agreement between
Sacramento County and the Sacramento County Public Authority, attached as Exhibit 2. The Interagency Agreement
supporfs that the public authority is an employer of IHSS workers because it makes the Sacramento County Public Authority
the “employer of record” for IHSS workers. (Interagency Agreemenr at p.2.)

4
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Case No. AO-359822 claims that finding the public authority to be an employer for Unemployment
Insurance purposes would create inconsistent results because JHSS providers in counties where the
county administers IHSS would be excluded from Unemployment Insurance coverage. ‘Case No. AQ-
359822 is incorrect that providers in county administered counties would be ineligible when providers in
public authority counties would be eligible, When Section 633 and Welfare and Institutions Code
Section 12302.2 were enacted, only county administered programs existed. The legislative history of
those sections is clear that there would be Unemployment Insurance eligibility for ITHSS workers in
county administered counties, The public authority system was an addition 20 years later that expressly
follows the same rules. (Welf: & Inst. Code § 12301.6(1)(1); CDSS All County Letter (ACL) 98-20 at
p.3.) Contrary to creating an inconsistency, finding the public authority to be an employer under Section
683 would prevent an inconsistency.

Entities described in Section 683 are employers for purposes of Unemployment Insurance. Such entities
are by definition employers of IHSS providers even if the THSS recipient is also considered an
employer. This dual relationship is contemplated by Section 683 which states that entities deemed
employers under that section are “also” employers. Section 683 continues that an employer is “any
employing unit” which meets its criteria. This means that the legislature foresaw that multiple entities
might be employers in a particular case, any one of which could meet the criteria in Section 683. The
public authority is therefore an employer of THSS workers under Section 683;% and all THSS workers,
including those who are providers for their spouse or children, are eligible for Unemployment Insurance.

2. IHSS Workers Who Are Providers For Their Children Or Spouses Are
Employed By The Public Authority Under Common Law.

In general, joint exmployment is defined as when an employee is subject to control of two employers,
(In-Home Supportive Services, supra, 152 Cal.App.3" at p.732 [stating that dual employment “has Jong
been recognized” and relying on several secondary sources to support its definition].) All providers
must be referred to the public anthority for wages, benefits and other terms and conditions of
employment. (Guerrero, supra, 213 Cal. App.4™ at p.930; Welf. & Inst. Code § 12301.6(h).) Although
the IHSS recipient can choose a provider, that choice is only given a preference by the public authority
and is not binding. (Welf. & Inst. Code § 12304.1.) The public authority investigates the qualifications
and background of all prospective IHSS providers and provides training for all providers. (Guerrero at
p-935; Welf. & Inst, Code § 12301.6(¢ )(2),(4); see also CDSS ACIN 1-69-09, attached as Exhibit 8
[describing requirements for fingerprinting, background check, provider orientation and provider
agreemuent with the public authority or county].) The County determines the exact amount of time the
provider works and the exact tasks done down the tenth of an hour. (Guerrero at p. 935; MPP § 30-
764.1 et. seq.)

The public authority is the provider’s employer for purposes of collective bargaining. (Welf. & Inst,
Code § 12301.6(c)(1); Guerrero at p. 924.) The public authority is also designated “employer” for

? Case No, AO-359822 does not decide whether a public authority is an entity with which the county contracts to provide
THSS services because it is unclear whether a public authority can “contract to itself.” Cage No. AQ-359822 does nar
consider that the public anthority is an entity separate from the county, (Welf. & Inst. Code § 12301.6(b)(2)(A).) This means
that 8 county ¢ontract with a public authority is a contract with a separate entity and not with itself.

5
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purposes of obtaining fingerprints of applicants for THSS provider positions. (Welf, & Inst. Code §
15660(a)(1).) Additionally, the county and the state maintain all employment records and handles
payroll for all providers. (Guerrero at p-333; MPP § 30-769 er. seq.) Finally, the county investigates

claims of fraud and takes action against providers in accordance with such investigations, (MPP § 30-
769.92,.93.)

The public authority also establishes a Tegisiry to assist recipients jn finding providers, a referral system
for caregivers to providers, and performs “any other functions related to the delivery of” IHSS. (Welf,
& Inst. Code § 12301.6(c); MPP § 30-767.2 et. seq.)

All of these public authority functions, taken together, mean that the public authority exercises control
over IHSS providers such that they are at least their joint employer,*

1L SECTION 631 DOES NOT PRECLUDE UNEMPLOYMENT INSURANCE FOR THSS
WORKERS WHO PROVIDE FOR THEIR CHILDREN OR SPQUSES.

Case No. A0-359822 holds that Section 631 precludes Unemployment Insurance eligibility for IHSS
providers for their spouse or children even if such workers have joint employment. Rach of Case No.
AD-359822’s justifications for this conclusion fajls, '

First, AQ-359822 states that the plain langnage of Section 631 excludes IHSS providers for their spouse
or children from “employment” for purposes of Unemployment Insurance eligibility. In fact, the
opposite is true. Section 631 excludes “services performed in the employ of” 5 spouse or child. The

phrase “in the employ of” is not exclusive and does not preclude that such persons can also be “in the
employ of” another person or entity at the same time.

Second, Case No. AQ-359822 avers that allowing IHSS employment under Section 683 would
invalidate Section 631. Case No. AO-359822 claims that the only way to harmonize Section 683 and
Section 631 is to find Section 631 precludes Unemployment Insurance eligibility for IHSS providers for
their spouse or children. This i wrong for several reasons. As explained above, neither Section 631 nor
Section 683 prechudes joint employment. The best way to harmonize Sections 631 and Section 683 is to

focus on the “in the employ language” in Section 631 and the “also™ in Section 683 to conclude that

joint employment justifies Unemployment Insurance eligibility based on employment by the public
authority. .

6
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In addition, legislative history supports that Section 631 should not preclude Unemployment Insurance
eligibility for JHSS workers, As explained above, Section 683 was intended to provide Unemployment
Insurance to all IHSS workers because failure to do so would cost the state $80 million. The only
conclusion that is consistent with the legislative history is Section 631 does not preclude Unemployment
Insurance eligibility based on joint employment with the public authority,

Finelly, finding Section 631precludes Unemployment Insurance eligibility of THSS workers who
provide for their spouse or children when a joint employment interpretation would also harmonize
Section 631 and Section 683 would be contrary to the policy of Hberal construction in favor of
Unemployment Insurance eligibility. A fundamental policy underlying the Unemployment Insurance
Act 15 “to promote public and private enterprise by . . . providing benefits for persons unemployed
through no fault of their own, and to reduce involuntary unemployment and suffering caused thereby to
aminimum.” (Metric Man, Inc. v. CUIAB (1997) 59 Cal. App.4™ 1041, 1051 [quoting Unexap, Ins. Code
§ 100].) This policy is ill served by finding Section 631 precludes eligibility for IHSS workers when a
joint employment interpretation allows such eligtbility., :

Case No. AO-359822 also states that Section 631 includes an exception to opt in to Unemployment
Insurance eligibility by making Unemployment Insurance contributions and therefore capnot include a
second exception. The premise of this claim is flawed because allowing Unemployment Insurance
eligibility for IHSS providers for their spouse or children is not an exception to Section 631, It is instead
a recognition of joint employment, and while the employment by the provider is precluded under
Section 631, employment by the public authority is not.

This claim also demonstrates why relying on Section 631 to preclude Unemployment Insurance
eligibility for THSS providers for their spouse or children is an shswed result. A goal of statutory
interpretation is to avoid absurd results. (In Re Greg F. (2012) 55 Cal.4 393, 406; Smith v. Superior
Court (2006) 39 Cal.4™ 77, 83.) CDSS is legally required to pay the unemployment contribution for all
THSS providers, including providers who work in counties with public authorities. (Welf, & Inst. Code
§§ 12302.2, 12301.6(i)(1); Guerrero, supra, at pp. 924-25 -} The THSS recipient cannot opt-in to pay
Unemployment Insurance contributions that are already being paid by CDSS. This supports that IHSS
providers for their spouse or children must be considered joint employees with the public authority.

Ol INELIGIBLITY FOR UNEMPLOYMENT INSURANCE FOR IHSS WORKERS WHO
PROVIDE FOR THEIR CHILDREN OR SPOUSES IS AN ABSURD RESULT.

CDSS is legally required to pay the unemployment contribution for all IHSS providers, including
providers who work in counties with public authorities. (Welf. & Inst. Code §§ 12302.2, 12301.6(i)(1);
Guerrero, supra, at pp. 924-25.) A, goal of statutory interpretation is to avoid absurd results. (InRe
Greg F. (2012) 55 Cal.4™ 393, 406; Smith v. Superior Court (2006) 39 Cal.4" 77, 83.) Denying
coverage to IHSS providers for their spouse or childrex under Section 631 would be an absurd result
becanse workers for whom unemployment contribution i paid would be ineligible for benefits. (Welf.
& Tnst. Code §§ 12302.2, 12301.6(i)(1); MPP § 30-769.82; Guerrero, supra, at pp. 924-25 ) Moreover,
Section 631 allows excluded employers and employees to opt in (o eligibility and make contributions to
the fund. But that possibility makes no sense in this context because the contributions are already

7
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required to be made by CDSS. Finding that JHSS providers for their spouse or children are joint
ernployees with the public authority avoids these absurd results.

CONCLUSION
For the reasons stated, IHSS providers for their spouse or children should be found eligible for
Unemployment Insurance because they are joint employees with the public authority, and that joint

employment is covered employment that supports eligibility.

Thank you for your consideration of these comments.

Sincg,rely, &&&%
Stephen Goldberg

Acting Regional Counsel
Legal Services of Northern California
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CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
P O Box 944275 -
SACRAMENTO CA 94244-2750

NELLYA OSTAPENKO Case No.: AD-336919
LEGAL SERVICES OF NORTHERN CALIFORNIA -
Claimant-Appeliant ‘ . " | OA Degision No.: 4893615

EDD: 0190 BYB: 01/1312013
{

DECISION

Attached is the Appeals Board decision in the above-captioned case issued by Board
Panel members: :

ROBERT DRESSER

MICHAEL ALLEN

JOHN ADKISSON

'ROY ASHBURN, Written Dissent

This is the final decision by the Appeals,Board. The Appeals Board has no authority to
reconsider this decision. If you disagree with the decision, please refer to the information
attachment which outtines your rights. ‘

LEGAL SERVICES OF NORTHERN
CALIFORNIA

515 12TH 8T

SACRAMENTO, CA 95814
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Case No.: A0-336919
Claimant: NELLYA OSTAPENKO

The claimant appealed from the decision of the administrative law judge that held
the wages earned by the claimant for providing caregiver services for her son
through the In-Home Supportive Services (IHSS) program were insufficient to
establish a claim under sections 1275 and 1281 of the Unemployment Insurance
Cade (UIC) !, given that the claimant's services were sxempt from employment
under code seciion §31.

[SSUE STATEMENT .

The issue before us is whether the wages the claimant earned through the [HSS
program for providing care to her disabled son constitute wages in covered
employment under code sections 1275 and 1281, or whether the wages were for
services exempt from the definition of employment based on familial relationship
under code section 631.

FINDINGS OF FACT .

The In-Home Supportive Setvices Program is a state social welfare program
established in 1973 and designed to avoid institutionalization of incapacitated
persons. The program is funded by a combination of federal, state and county
dollars. If provides supportive setvices to aged, blind or disabled persons who
cannot perform the services themselves and who cannot safely remain in their
homes unless the services are provided fo them. The program compensaies
persons who provide the services to a qualifying incapacitated person.? IHSS
workers are eligible for unemployment insurance (Ul) benefits if their wages are
not statutorily exempt and they are otherwise eligible for benefits under the UIC.

In 1992, the California Legislature enacted a series of statutes providing for the
use of public authorities by counties providing IHSS services.® In 1998, in a letter
to all counties, the Depafiment of Social Services (DSS) mandated that all
counties using a public authority to provide IHSS services enter into an
interagency agreemerit.specifying the services to be provided. In 2000,
Sacramento County established the Sacramento County In-Home Supportive
Services Public Authority (Public Authority) to assist in the delivery of IHES

" Unless otherwise noted, all statutory references are o the Unemployment Insurance Code.
2 Basden v. Wagner (2010) 181 Cal.App.4™, 920, 931.
3 Welfare and Institutions Cade, section 12301.6

AQ-336919 2
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services® and entered into an interagency agreement (the contract) with the

Public Authority to provide those services, The agreement provides that the

Public Authority acts as the “employer of record” for individual providers serving

'IHSS recipients, providing assistance to recipients in finding IHSS personnel

through a registry, establishing a referral system fo refer IHSS personnel to
recipients, investigating qualifications and background of potential IHSS )
providers, providing recipient input through the IHSS Advisory Committee, and
providing for training for [HSS praviders and recipients. The Public Authority also
agreed to provide Sacramento County with the information and materials needed
for billing services fo the DSS and for approval of DSS and the California
Depariment of Health Services of the reimbursement rate for the Public Authority
and any rate adjustment. In addition, the Public Authority agreed {o use county
administrative, legal, financial, labor relations and clerk services, as well as
accounting and clerical support and other county services'as deemed necessary.

The claimant worked as an IHSS personal caregiver for her disabled son from
the time he was four years old uniil he died at age 23. There was no evidence
that the county hired the claimant, or any of its IHSS workers as county
employees pursuant to civil service laws and rules. The claimant was paid |
directly through direct deposit by the state of California, with deductions for union
dues and health insurance. The state did not withhold personal income taxes
and the record does not establish whether or not the state made contributions for
unemployment insurance for this or other claimants.

After her son died; the claimant filed a claim for unemployment insurance
benefits which was effective January 13, 2013. Based on the claim effective
date, the Employment Development Department (EDD) determined a base
period of October 1, 2011 through September 30, 2012. The base period is
prescribed by statute” and used to determine if the claimant has sufficient wages
to establish a claim and the amount of the claim. The only wages during the base
period of October 1, 2011 through September 30, 2012 were paid to her through
the IHSS program for caring for her son. Her wages totaled more than $1,000 in
each quarter of 2012.

The Employment Development Department issued a Notice of Determination

finding that the claimant had insufficient wages in her base period to establish a

* The parties having been noticed and having expressed no objection, we take official notice of All County
Letter 8820, issued by the Depariment of Social Services on March 17, 1998, requiring counties using
public authorities fo enter into interagency agreements with the public authorities pursuant fo Social
Services Standards, section 30-767, subdivision .214. We also take judicial notice of the interagency
agreemeant entered into between Sacramento County and the Public Authority an September 12, 2000,
Both documents are added as exhibits fo the record of this case. Evidence Code, section 452,
;aubdivisions (), (c)-and ¢h); California Code of Regulations, fitle 22, saction 5009,

Unemployment [nsurance Code, section 1275.

AQ-336919 3
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claim. The decision of the administrative law judge affirmed the Notice of
Determination and at least implicitly found the claimant's son was her sole
employer, and therefore her IHSS wages were excluded from employment under
code section 631.

REASQONS FOR DECISION

Because we find the claimant's son was not her sole employer, and for other
reasons discussed below, we will reverse the conclusion of the adminisirative law
judge that the claimant’s wages should be excluded.

The UIC contains several definitions of “employer™ and specifies the
-circumstances under which wages earned from a particular employer can be
used to establish an unemployment insurance claim, The UIC also defines
wages from some employment as exempt and not available to establish a claim
for unemployment benefits.

The primary issue before us is whether the wages the claimant earned through
the IHSS program for providing care to her disabled son were for services
excluded from the definition of employment under section 631.

Code Section 631 provides:

Employment for purposes of unemployment benefits does not
include service performed by a child under the age of 18 in the
employ of his father or mother, or services performed by an
individual in the employ of his son, daughter, or spouse, except for
disability benefits to the extent that the employer and the employee
have, pursuant to section 702.5 elected to make contributions to the
Unemployment Compensation Disability Fund,

The result in this case depends on whether or not the language “in the-employ of”
in section 631 applies to service performed by an individual “in the employ of’ her
son, while also jointly employed for the same Work by another employer or
employers

Employer contributions ta the Unemployment Fund accrue and become payable
by employers "with respect fo wages paid for employment.” (Unemp[oyment '
Insurance Code, section 978). Thus, if the claimant’s IHSS earnings are not
wages paid for “employment,” no employer contributions are payable and her

* .. earnings are not useable to establish a claim.
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Under the [HSS scheme, this premise is obviously tinged with absurdity since,
even though these welfare recipiehts may technically be designated as
“employers,” the elderly and indigent recipients of the program could hardly be
expected to pay employer contributions into the unemployment insurance
system. As far as this Board is aware, none do. :

Nevertheless, the statutes governing IH8S and even a statute defining
“employment” under the Unemployment Insurance Code state that the welfare
recipient himself may be considered, under specified circumstances, to be at
least one of several possible entities considered to be the “employer” of the [HSS
worker. (Welfare and Institutions Code, sections 12301.6, subd. (c)(1), 12302.2
and 12302.25; Unemployment Insurance Code, section 683).°

We begin by examining the history, significance and wording of section 631.
Section 631 was originally enacted in 1953, twenty (20) years before
establishment of IHSS and almost forty (40) years before the statutory creation of
public authorities for purposes of delivery of IHSS services. The statute was later
amended in 1971, still years before public authorities were in existence.
According to the Enrolled Bill Report, one of the purposes of the statute was to
protect against unemployment fraud that could arise because of ¢ollusion
between specific family members with control over the employment relationship.”
Such collusion, while not impossible in an IHSS recipient/provider relationship, is
hardly likely given the fact that it is the responsible government authorities which
are financially liable for unemployment insurance benefits which serve in the role
of employer with respect to interaction with EDD, This concern is also minimized
by the extensive governmental oversight and control of the employment
relationship, including the termination of the relationship.

Section 631 does not define the term "in the employ of.” The plain language of
the statute gives no indication as to whether or not the Legislature intended to
exempt wages based solely on the familial relationship between caregiver and

° The Board is also cognizant of the recent decision of the United Supreme Court in Harris v. Quinn, 573
U.S____, 2014 U.S. Lexis 4504 (decided June 30, 2014). In Harris, the Court examined the employment
relationship between a worker providing services under the same faderal program as described in this
degision but under a statutory scheme unique to the State of llinois. The Court concluded, among other
things, that workers such as the ¢laimant in lllinois were not what it called full-fledged public employees,
but were merely deeined to be public employees solely for the purpose of unionization and collective
bargaining (Id. at p. 38) Nevertheless, nothing in the majority oplnion contradicted Justice Kagen's
dissenting opinion thaf, regardless of the full-fledged or partial character of the home care worker's status
as & public employee, there was, even under the lllinois statutes, a ‘joint” employment relationship. (d. at
p. 82). For this reason, and because California’s statutory schame described In this decision is materially
distinguishable from the llfinois law, nothing in Marris is relevant to the outcome of this Board's
adjudication of the matter before it. , .

Enrolled Bill Report, Governor's Office, Chapter No. 1447, 1971, California State Archives, Qffice of the
Secretary of State, Sacramento. , '
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care recipient, or whether the exemption would apply even if the claimant had
joint employers, cne or more of which was not a family member.®

One UIC provision, Section 683, sets forth an express statutory definition of -
“employer” that applies to caregivers working through the IHSS program. The
statute provides three alternative ways that “any employing unit” can meet the
definition of "employer”. It specifically provides: ‘

“Employer” also means any employing unit® which employs individuals to
perform domestic service comprising in-home supportive services under
Article 7 (commencing with Section 12300), Chapter 3, Part 3, Division 9 of
.the Welfare and Institufions Code and pays wages in cash of one thousand
dollars ($1,000) or more for such service during any calendar quarter in the
calendar year or the preceding calendar year, and is one of the following:

(a) The recipient of such services, if the state or county makes or provides for
direct payment to a provider chosen by the recipient or to the recipient of
such services for the purchase of such services, subject to the provisions

.of Section 12302.2 of the Welfare and Insfitutions Code.

(b) The individual or entity with whom a county confracts to provide in-home
supportive services.

(¢) Any county which hires and directs in-home supportive personnel in
accordance with established county civil service requirements or merit
‘system requirements for those counties not having civil service systems.

The statute does not, on its face, preclude the possibility of multiple or joint
employers. In fact, the statute clearly allows for the possibility of multiple or joint
employers under the definition by emphasizing that “employer also means any
employing unit fwhich would include a public authority] which employs” [HSS
workers with sufficient earnings, “and is one of the following.” By defining the
employer as “any employing unit,” the plain language of the statute can only be
read as being inclusive of “any” employing unit falling within the three listed
categories.

® As explained in more datail below, the impact of employment by more than one individual on the
applicability of the 631 exemption is addressed in Title 22, section 631-1 and was analyzed by this Board
in Precedent Benefit Decision (P-B-111). .
9.“Emp{oying unit” includes “any public authority." (Unemployment Insurance Code, section 136 (a)(3)).
Nothing in this decision shall be construed to mean that the definitions in section 583 are the exclusive
definitions relevant in construing the meaning of "in the employ of' in section 631. Indeed, section 631
was enacted long before section 683 existed and IHSS workers "related” to reciplents within the meaning
of 631 may actually be "in the employ of* other employing units not listed in section 683, including
counties, public authorities, and the State of California. As discussed in this decision, economic reality
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Thus, as a threshold matter, we must determine whether the claimant was
employed by one or more than one “employing unit.”

Cdre Recipient as Employer

Code section 683, subd. (a) provides, in pertinent part, that the care recipientis -
the employer only if the caregiver Is paid directly by the government and was
“chosen by the recipient.” As noted above, the claimant was pald directly for her
services by the state through a check from the State of California with deductions
for union dues and health care."!

Whether or not the claimant was “chosen by the reciplent” is a more difficult
question. The claimant’s son was only four when the claimant became his
caregiver under the IMSS program. Given the age of her son at the beginning of
claimant's IHSS employment, it is possible that the claimant initially became her
son’s caregiver as a matter of parental rights.” We have no evidence of record,
however, as to how the clalmant initially became her son's caregiver, nor do we
know whether the recipient had input in choosing to continue the employment
relationship prior to the reciplent’s death decades later. We do know that the
claimant remained her son’s caregiver during the base period of the claim,
through the time he attained the age of majority, and until his death at age 23.
The son’s death was the occasion for claimant’s separation from employment,

Nevertheless, it is unnecessary to remand for a more complete record on
whether claimant was "chosen by the recipient” within the mean of Section
683(a) for reasons explained below.

For purpo’ses of this analysis we shall assume that the son as the recipient of
. IHSS services was one employer of the claimant within the meaning of Section

dictates that even if benefit recipients who do not pay for the services renderad are considered employers
as a statutory construct, IHSS workers are in the employ of at least two and possibly multiple entities
which share employer abligations and functions ) :

Y The State, in fact, is the entity that assumes responsibility for Ul contributions for eligible IHSS workers,
Welfare and [nstitutions Code, section 12302.2 ‘

The right of parents to the companionship, care, custody, and management of their minor children is an
important interest that warrants deference and protection. Lassitar v. Department of Social Servjces of
Durham Gounty, N.C., (1981) 462 U.5.18. The right will not be disturbed except in extreme cases where
a parent acts in a manner incompatible with parenthood. [ re Isayah C. (2004) 118 Cal.App.4™ 684,

The choice of a caregiver to provide IHSS services for her son is Within the claimant’s right of care, -
custody and management. The phrase "chosen by the recipient’ could reasonably be construed fo mean
chosen hy the recipient or an individual who had the legal authority to act on behalf of the recipient, such
as & parent of a minor child, legal guardian or conservator. The claimant's son wag hot a tinor during the
last five years she cared for him, which period includes the base period of the claimant's unemployment
claim. Upon reaching the age of 18, the son continued with the claimant as his caregiver.
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683(a). There are, indeed, numerous reasons for assuming that the statutory
framework for the IHSS program intended, evenif as a fiction, to regard
recipients as employers. ™ :

The facts that Sacramento County has established and contracted with the
Public Authority to deliver IHSS services, and that a specific employer's role is
set forth in statute for the Public Authority in the delivery of those services,
however, raise the issue of whether, under section 683, subdivision (b) or (c), the
Public Authority or the County are also employers of the claimant within the
definition set forth in section 683. '

Public Authority as Emplover

As noted above, in 1992 the California Legislature enacted section 12301.6 of
the Welfare and Institutions Code. That section allowed the counties to create, by
ordinance, public authorities, and to contract with them fo provide I[HSS services
on behalf of the county. These confracts resulted in a sharing of responsibilities -
delineated in the statutes between a number entities and individuals.

Under the statute, a public authority is a corporate public entity, separate from
the county, exercising-a humber of public and essential governmental functions.
It has all powers necessary or convenient to carry out the delivery of in-home
supportive services, including the power to contract fo provide IHSS services in
accordance with @ county plan. The public authority is charged with making or
providing for direct payment to a provider chosen by the recipient for the
purchase of services pursuant to Sections 12302 and 12302.2. The statute
further specifies that “employses of the public authority are not employees of the
county for any purpose,” (Welfare and Institutions Code, section 12301.6(b)

(2)B).)

The law provides that any public authority established pursuant to the law shall
perform, but not be limited to, the following functions:

(1) Establishing a registry to assist care recipients to find caregivers,
(2) Investigating the qualifications and background of potential personnel.
(8) Establishing a referral system to refer caregivers to care recipients.
(4) Providing for training for providers and recipients.

(5) Performing any other functions related to the delivery of in-home

~ sUpportive services.

" For exarnple, subject o the public authorities’ rights to assist in the finding of caregivers, to investigate
qualifications and background, and to establish referral systems and training, recipients purpbrtedly
retain the right to hire, fire and supervise the work of any In-home supportive services personnel praviding
services o them, (Welfare and Institutions Code, section 12301.6, subds. (c)(1) and (h).)
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(®) Eﬁsuring that the requirements of the personal care option pursuant fo
Federal law is met. i

(Welfare and Institutions Code, section 12301.6(e), Sacramento County Code,
section 297.060(a).) _ :

Th.e above statute spacifically sets forth the functions of the public authority for.
which it is deemed to be the employer of IHSS personnel, and also the employer
functions reserved to other entities or individuals.

Section 12301.6 establishes that a public authority has substantial conirol over
the training, refetral, background investigation of qualifications, pay and benefits
of an IHSS worker. The public authority is specifically “deemed to be the
employer” of IH8S personnel for the purpose of collective bargaining regarding
wages and other terms and conditions of employment.™ As noted, the claimant
had union dues deducted from her paycheck for collective bargaining purposes.

The statute also states that recipients shall retain the right to hire, fire and

" supervise the work of any in-home supportive services personnel providing
services 1‘%} them. (Welfare and Institutions Code, section 12301.8, subds. (e)(1)
and (h).) : ”

Under section 12301.6(b) (2) (B) of the Welfare and Institutions Code, the
purpose for the creation of a public authority is “to provide for the delivery of in-
home supportive services.” The public authdrity has the power to contract with
the county to provide such services and the law sets forth the specific employer
functions to be performed by the public authority.

. Since, as desocribed more fully above, the County in this case did establish a
Public Authority and did enter into a contfract (the interagency agreement) under
which the Public Authority provides IHSS services, we find that the Public
Authority is an “entity with whom a county contracts to provide in-home

™ Gavernment Code, section 3500 et seq. Although a care recipient by statute retains the right to hire a
provider who has not been referred by the public authority, that provider must be referred fo the public

authority “for the purposes of wages, benefits, and other terms and conditions of employment.” (Welfare
and Institutions Code, section 12301.6, subd. (h).)

' This scheme and other statutory provisions raise the serious question not addressed in this decision
regarding whether or not a recipient, in fact, actually "chooses” his provider (as is required under section
683) or, on the other hand, merely *recommands” a provider who is normally approved by the State, the
Gounty, or the Public Autharity. In some instances, the recipient may not have the mental facility or
Inclination to participate at all in this decision. The answer to this question does not alter the
interprefation of UIC Section 831 in this case, and we therefore do not address it.
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supportive services” under UIC section 683(b) and is therefore an employer of
the claimant.

The County’s Role; the County is not the Emplover under Section 683,

The county does have a significant role in petforming a number of functions
related to operation of the IHSS program, including, but not limited to, authorizing
services for an IHSS recipient, determining the level and quality of services
required, conducting any subsequent assessment of need for services, collecting
timesheets and worksheets from the caregiver, and terminating the recipient’s
participation in the IHSS program, (Title 2, chapter 2.97, section 297.060 of the
Sacramento County Code).” Indeed, for purpases of the granting or denial of
Unemployment [nsurance benefits it could be suggested that the most important
function of an employer is the counties’ function in “terminating the recipient’s
participation” which is likely to lead directly to the unemployment of the caregiver.

Nonetheless, the record contains no evidence that the county hired the claimant
in accordance with county civil service requirements or merit system
requirements. Therefore, based on the information of record, and having found
the claimant an employee of the Public Authority, we find that Sacramento
County is nof the claimant’s employer within the meaning of Section 683,
subdivision' (c).

Joint Empiovers In Dther'Contexts

Whether a claimant providing IHSS services can have more than one employer,
or ¥ joint” employers under section 683 for purposes of unemployment law has
not been specifically addressed by the courts.”” The courts have, however,
issued decisions regarding whether there can be joint employers of IHSS
workers for purposes of workers’ compensation benefits and for purposes of
employee rights and benefits under the Fair Labor Standards Act (FLSA) and
California’s wage and hour laws. While those cases are not necessarily binding
'in an unemployment law context, they are instructive in our analysis under UJC
Section 631.

'8 Thus, our finding that the County does not meet the definition in Section 683, subdivision (¢) should be
construed narrowly as it does not affect the County's potential status as employer under different statutes
or the common law of employment relationships.

" However, as we have noted, the plain language of 683 allows for no other interpretation. Not only s

the sentence construction suscepiible fo no other inferpretation other than the possibility that more than
one employing entity might qualify, but the statute provides no indication of which qualifying employer
would be designated as "the” employer in the sityation, where, as here, more than one entity might qualify
undar the three subdivisions.
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in the worker's compensation areg, Labor Code section 3351.5 addresses the
issue of who is an “employee” for purposes of determining whether IHSS workers
are entitled to worker's compensation benefits. That section defined “employee”,
in pertinent part, to be:

... (b) Any person defined in subdivision (d) of Section 3351 who
performs domestic service comprising in-home supportive services
[citation omitted]. For purposes of Section 3352, such person shall be
deemed an employee of the recipient of such services for workers’
compensation purposes if the state or county makes or provides for direct
payment to such person or to the recipient of in-home supportive services
for the purchase of services, subject to the provisions of Section-12302.2
of the Welfare and Institutions Code.

In IHSS v. WCAB (1984) 152 Cal.App.3d 720, a case that arose before the
statutory creation of public authorities, the IHSS worker was paid directly and
worked for three care recipients over the relevant fime period. She was injured
helping one of the recipients for whom she had not worked enough hours and by
whom she had been paid insufficient wages to qualify for worker's compensation,

The court held that for purposes of workers’ compensatior, IHSS workers are
deemed fo be employees of the care recipient if the state or county pays the care
recipient or the care provider directly. (Id. at p. 732) The court further found that
although, by statute, the care provider in that case was an employee of the
recipient and did not earh sufficient wages to be eligible for benefits based on the
earnings from that one employer, there was nothing in the law that precluded a
finding of dual employment. In fact, the court noted, simultaneous employment
was not a novelty in the law of worker’s compensation.™ Moreover, the court
noted the legislative directive fo construe worker's compensation law in favor of
coverage where there was ambiguity. (Id. at p.740). The court concluded that
the state was also’an employer, and the county, in overseeing the program,

- acted as an agent of the state. The state was found to be a joint employer along
with the care recipient, and benefits were payable.

In Bonnette v. Health and Welfare Agency, (704 F.2d 1465 (9P Cir.1983)5 the
Ninth Circuit Courtof Appeals found that, given their roles in the county’s IHSS

1 Section 3351, subdlvision (d) includes as one definition of "employee’ the following: Except as provided
in subdivision (h) of Section 3352, any person employed by the owner or occupant of a residential

dwelling whose duties are incidental to the ownership, maiitenance, or use of the dwelling, including the - -

care and supervision of children, or whose duties are personal and not in the course of the frade,
business, profession, or occupation of the owner or occupant.

' Nelther is the corieept of “joint employers” foreign to unemployment law. See P-B-1 11, discussed p.
12. .
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program, the state and county were joint employérs along with the recipient
under the FLGA. :

In Guerrero v. Sonoma County (213 Cal.App.4™ 912; 153 Cal Rptr. 3d 315,

. decided in February of 2013, and modified on March 11, 2013 (2013), review
denied June 12, 2013, §210134), the court held that the trial court erred in
determining, as a matter of law, that the County and the Public Authority were not
joint employers of IHSS workers under the FLSA and California wage law. As to
the FLSA claims, the court relied on specific expansive FLSA language regarding
who can be an employer. .

Joint or Multiple Employers in the Unemployment Context

Assuming for purposes of argument that the claimant’s son, as the care recipient,
is an “employer” of the claimant and that the Public Authority is also the
claimant's employer, the issue next to be resolved is whether Section 631 sfill
exempts claimant’s wages, even given the fact that claimant was in the employ
of, at minimum, two employers, one of which was her'son and one of which was
a separate governmental entity with very significant control of the actual
ermployment relationship.

Despite the statutory differences, we recognize a judicial trend In the Bonnette,
IHSS v. WCAB and Guerrero decisions to find that the state, county and public
autharity function, in economic reality, as joint employers with the care recipient
to effectuate the purposes of those laws. Consequently, while these cases found
joint employment under thelr respective statutory provisions, we must turn to
section 631 of the UIC, to determine in this case whether or not the purposes of
the unemployment laws support a construction under which the claimant is
entitled to benefits. '

The UIC was adopted to provide benefits for persons unemployed through no
fault of their own, and to reduce involuntary employment and the suffering
caused thereby to a minimum. ((Unemployment Insurance Code, section 100).

The Unemployment Insurance Act . . . is a remedial statute, and the provisions
as to benefits must be liberally construed for the purpose of accomplishing the
objects of the Act. (Empire Star Mines v. California Employment Commission

(1946) 28 Cal.2d 33). . .

The purposes of the unemployment insurance system are best sejved by

recognizing the reality of joint emplayers within the IHSS context, Therefore, we
find the claimant had joint employers under section 683, subdivisions (a) and (b),
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including the Sacramento Public Authority and, arguably, her son, the care
recipient.

" Having concluded that the Public Authority was an employer of the claimant
under subdivision (b), and assuming that the claimant’s son was an employer
under subdivision (a), we next consider whether the claimant can rely on having
joint employers under section 683 fo defeat an argument that her IHSS eamings’
were earned “in the employ of” her son under section 631, .

The Claimant’s Wages From Joint Emplovers Are Not Exempt Under Code
Section 631. ' '

The familial relationship exemption has been in the Unemployment Insurance
Code for more than six decades and has never been interpreted by any court, by
the Employment Development Department, or by this Board to prohibit & claimant
from collecting unemployment insurance benefits unless the claimant’s sole
employer was a “son, daughter, or spouse.” As discussed below, the exemption

- has been persistently found to be inapplicable where a claimant is employed by
an entity controlled by such a family member, but also by a person whojs nota
“son, daughter, or spouse.” Nevertheless, if is a question for the Board’s first
impression whether the existence of multiple employers will defeat application of
the exemption, just as the existence of, for example, an unrelated partner in a
partnefship would defeat the exemption when a claimant’s “son, daughter, or
spouse’ Is one of the other pariners, Bscause we can see no principled reason,
consistent with our duty to interpret the code liberally for claimants, to distinguish
these types of cases, we will find section 631 inapplicable here.

In another context, the California Unemployment Insurance Appeals Board found
the section 631 exemption based on a familial relationship inapplicable where the
earnings were atiributable not only to the parent of the claimant, but to a third
party. In Precedent Decision P-B~111 the Board held that earnings by a minor
from a partnership comprised of his father and his uncle’s ‘corporation were not
exempt and could be used to establish a claim. The Board considered whether,
based upon secfion 631-1(e), title 22, California Code of Regulations,? the
earnings from each partner would be exempt if earned outside of the partnership.

_ 2 the regulation which defines "Famnily Employment’ for purposes of code section 631 provides, in
pertinent part: S
(¢) Services performed in the employ of a partnership by a spouse, father, mother, or child
under the age of 18 are excluded when such seryices would be excluded if nerformed for
each paitner individually. (emphasis added). For example: :
(1) The services of either spouse employed by a partnership composed of the other spouse and
one or more of their children are excluded;

(2) The services of either parent employed by a partnership composed of their children are
excluded.
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We find the reasoning in P<B-111 and section 631-1(e) to be helpful in the case
before us.2' Although that case and the regulation involve single legal entifies, it
seems even more appropriate to apply the test where, as here, the claimant was
arguably jointly employed by her son and the Public Authority, whose interests
were less closely aligned than those of the partners in P-B-111 2

Section 631 excludes from employment “service by an individual in the employ of
his son, daughter or spouse , .. " If the son was the claimant's sole employer,
the claimant's services would be exempt, so the wages from those services
would not be in covered employment and would not be useable to establish a
claim. However, we have found that, at minimum, the Public Authorify was also
an employer of the claimant.”

Using the rationale in P-B~111 and the regulatory interpretation, if the claimant
was employed by both her son and the Public Authority, her base period wages
while in the employ of the Public Authority would not be exempt under section
631, and her total wages would be useable to establish a claim. If the claimant

(3)The services of a child under the age of 18 employed by & partnership composed of his or her
parents are excluded. ‘ ’

{4)The services of a married child under the age of 18 in the employ of a partnership composed
of his or her father and his or her spouse are excluded.

() Services performed by an individual in the employ of relatives other than those referred fo in
Section 631 of the code are not exciuded, For example, services performed by an individusl in
the ernploy of his or her brother, sister, niece or nephew are nof excluded.

(California Code of Regulations, title 22, section 631-1)

21 It is axiomatic that “[w]hen faced with a problem of statutory construction, [courts show] great
deference to the interpretation given ihe statute by the officers or agency charged with its administration.”
Udall v. Tallman, 380 U.8.1, 16 (1985).] In P-B-111, earings paid by the claimant’s father would be
exempt under UIC section 631 if the claimant worked only for his father because they were earned "in the
employ of his father.” However, eamings paid by the corporation would not be exempt because eamings
from an uncle or an uncle's corporation are not exempt under section 631, This Board found that
because the claimant's wages paid by the uncle and the corporation wera not exempt, they could be used
t establish his claim, notwithstanding the father's involvement in the entity. Similarly, we find today that
the claimant's non-familial employer, the public authority, may be used to establish the claimant's olaim.
22 |t i3 also noteworthy that the EDD on-ine instructions appurtenant to its regulations regarding familial
employers provide additional examples in which multiple employer influences do not fall within the
meaning of section 631. Employment Develdpment Department Family Employment Information Sheet,
DE231FAM. The information sheet states earnings from corporations and limited liability companies are
not excluded, and it specifies the type of partnerships whose paid earnings are excluded. While not
addressing joirt employers spetifically, the information sheet states the principle clearly: “If any pariner
does not mest the family criteria, the family member would not be excluded.” Desplte this sweeping

- interpretation by EDD, a party to this case, the Department has made no attempt to distinguish the facts
in the instant matter. |t appears that EDD has presumed that the claimant's sole employer was her son.
2 Even were it not for our analysis under code section 683, given the obligations imposed by econemic
reality and other statutes, the State and County might arguably be regarded as third and fourth joint
arnployears. '
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was employed solely by the Public Au’rhon’cy her wages would of course, also
not be exempt.®*

For 19 years the claimant acted as caregiver for her disabled son in her home,
This benefitted society at large in that her son did not need to enter a care
facility, a much costlier option. Moreover, even if the disabled son was an
employer under a statutory construct, the reality of the situation is that neither the
son nor any other IHSS benefit recipient is a payer into the Unemployment
Insurance System or an actual source of income to the provider., They are, by
definition, indigent, needy recipients of public assistance.

Since the claimant was not in the sole employ of her son, and at least one of her
employers does not meet the family criterfa, the claimant’s wages are not
excluded. To hold otherwise would contradict decades of understanding and
interpretation of section 631, under essentially identical circumstances.

In conclusion, considering the plain language of Section 683, subdivision (b), the
liberal construction applied to provisions of the UIC, our prior precedents and
Title 22, California Code of Regulations, section 631-1, the remedial purpose of

-the code and its regulations, the public authority’s role as a joint employer, and
the minimal risk of collusion that existed here at the time of death of claimant's
son, we conclude that the claimant's IHSS earnings during the relevant period
are not exempt, her services during that time were in covered employment, and
those earnings are useable to establish a claim for unemployment insurance
benefits.

DECISION

The decision of the administrative law judge is reversed. The Notice of
Detenmination is reversed. The claimant’s [HSS base period earnings are wades
in covered employment under code sections 1275 and 1281. Her services as a
caregiver are not exempt under section 631 and can be used to establish a -
claim. The matter is referred to the Employment Development Department io
establish the claim. .

24 This is possible under Section 683 since we have not expressly found that claimant's child initially
chose hils caregiver within the meaning of Sectién 683, subdivision (a).

AO-336918 18
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DIGSENTING OPINION

The Board majority, by approving the decision in this case, disregards an -
unambiguous legislative decision fo deny benefits to those IHSS caregivers who
are providing care to their children. In so doing, the Board effectively amends a
section of the Unemployment Insurance Code and commits the State of
California to paying potentially massive amounts of money in benefits that it can
ill afford. Since the Board has provided no legitimate legal argument to support a
decision that essentially usurps the legislature’s prerogative to decide whois a
potential beneficiary of unemployment benefits, | respectfully dissent.

This precedent assumes that a lengthy analysis of existing law is necessary to
unravel a dense statutory and regulatory thicket that obscures the correct -
resolution of this case. In fact, most of the analysis in the majority opinion is
devoted to issues that are either undisputed or irrelevant. The analysis itself
unnecessarily complicates the very simple resolution of the only issues that are -
presented by the facts before us.

Only two statutes actually apply to this case; sections 631 and 683 of the
Unemployment Insurance Code, Neither statute is complicated or ambiguous.
In fact, the relevant part of section 631 is enough to decide this case. It simply
states that employment “does not include...service performed by an individual in
the employ of [her] son.” As the precedent admits, the claimant's son is, if not
her only employer, at least one of two employers. The claimant is therefore
performing services in the employ of her son and her wages from that service
cannot be counted toward the amount needed to be eligible for benefits.

Section 683, as it applies to this case, is no more complex than section 631. The
relevant part states that, for claimants who perform work under the IHSS
program, the term ‘employer’ “also means...[t{Jhe recipient of such services.” In
other words, section 683 confirms what is already explicit in section 631: the
claimant's son is at least one of her employers.

Taken together, sections 631 and 683 express a simple and straightforward rule.
For IHSS caregivers who are taking care of their own children, the child recipient
is an employer of the caregiver. As a resulf, the caregiver is “in the employ” of
that child and the wages earned in that work cannot be used to qualify for
unemployment insurance benefits. We need go no farther than that to decide
this case. -

AO-336919 16
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Much of the precedent is devoted to an argument that the Sacramento County |
Public Authority was also the claimant’s employer. That proposition may be frue,
but it is simply irrelevant here. The fact that some entity other than the claimant's
son might also be her employer does not change the fact that the claimant was
working for her son. No matter how many other employers the claimant might
have, her son is still one of them. The term ‘employment’ therefore does not
apply to her work and the wages she receives do not eount for unemployment
purposes. '

The precedent takes two giant leaps to avoid this straightforward result. First,
the precedent relies on case law that does not apply in the unemployment
context to establish that employment by the son and the public authority
constitutes “joint employment.” Then, the precedent relies on an earlier
precedent in a factually dissimilar case 1o equate the fabricated “joint
employment” with the partnership that, through application of a specific
regulation, provided the claimant in that case relief from the section 631
exemption. -

The first giant leap made by the precedent is its reliance on threé cases that it
uses fo establish its theory that the claimant had “joint employers™: Guerrero v.
Sonoma County (2013) 213 Cal.App.4th 912, In-Home Supportive Services v.
Workers® Compensation Appeals Board (1984) 152 Cal.App.3d 720 (IHSSv. .
WCAB"), and Bonnette v. California Health and Welfare Agency, 704 F.2d 1465
(9th Cir. 1983). None of these cases_support the decision. '

Two of these cases consider whether it is possible to have joint employers in the
context of the Fair Labor Standards Act and the third considers the same
question in the context of the workers' compensation statutes. These cases also
raise an issue of who is the employer for purposes of applying the statute under
consideration. Each of them, however, discusses a statutory scheme quite
different from our unemployment insurance statutes and uses a definition of
“employer” that is not the one used for unemployment cases. In Bonnefie and
Guerrero, the courts use the definition of emplayer in the Fair Lapor Standards
Act. (704 F.2d at 1469; 213 Cal. App 4th at 928.) In IHSS v. WCAB, the court
uses the definifion of employer for workers' compensation cases, (152

Cal App.3d at 727,) These definitions are all broader than ours and are therefore
unhelpful in resolving thé issues hefore us in this case.

The cases themselves recognize this difference and explicitly warn against using
their analysis in other contexts. Footnote 12 in IHSS v, WCAB, for example,
states that “we emphasize this conclusion is grourxded on the definition of
employee for workers' compensation coverage and has no necessary application
to dissimilar contexts.” (152 Cal.App.3d at 733 n.12.) Bonnette and Guerrero are

AO-336919 ' 17
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even Jess helpful than /HSS v, WCAE in establishing the concept of joint
employers since the federal FSLA regulations specifically allow for joint
employers, (29 C.F.R. § 781.2(a).) There is no similar regulation addressing any
type of joint employment in the unemployment insurance context.

The precedent’s second giant leap is that it equates the factual scenario in
Precedent Decision P-B-111 with the facts of this case, In fact, P-B-111 says
little or nothing about any of the issues in this case. The claimant in P-B-111 did
not work for multiple or joint employers. He worked for a single employer, a
partnership between the claimant’s father and a corporation owned by his uncle,
The partnership operated the laundry that employed the claimant. In P-B-111,
we relied on the specific language of section 631-1(e) of Title 22, California Code
of Regulations, that states:

...[slervices performed in the employ of & partnership by a
spouse, father, mother, or child under the age of 21 of a partner
are excluded when such services would be excluded if performed
for each partner individually, (Emphasis added).

The entire analysis in that precedent consists of four sentences that do
no more than state the obvious: since one of the pariners was a _
corporation, and not one of the claimant’s relatives, the claimant’'s wages
were not excluded under section 631. This precedent is inadequate to
support the overbroad interpretation relied on by the majority in this case
to reach the conclusion desired. :

The precedent uses P-B-111 fo claim that we have “persistently” found the
section 631 exemption “io be inapplicable where a claimant is employed by an
entity controlled by such a family member, but also by a person who is not a son,
daughter, or spouse.” It goes on to state that it can see “no principled reason” to
distinguish this case from those. These staiements are both overbroad and
incorrect,

- While we have undoubtedly applied P-B-111 to cases involving partnerships,
there is no evidence, and the precedent supplies none, that we have ever applied
it outside of that context, There is certainly no evidence that we have ever used
P-B-111in our IH8S cases. The sfatement that there is no principled basis for
distinguishing P-B-111 from this case is simply false, There ate, as explained
above, several such reasons, not least among which are the lack of @ regulation
-addressing the situation of IHSS caregivers and the explicit statutory language of
section 631 which allows forthe result in P-B-111 and does not allow for the
result reached here.

AO-336919 © 18
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The logic behind the precedent's reliance on P-B-111 seems to be as follows. In
P-B-111, we looked to see if the claimant had an employer who was not
excluded by section 631, If one employer was not excluded, the wages were not
excluded, Like the claimant in P-B-111, the claimant here has more than one
employer and one of them is not excluded. Therefore, the claimant's wages are
not excluded. ' '

This line of analysis ignores the fact that the claimant in P-B-111'did not have
more than one employer. His only employer was the partnership and the
regulations provide a specific rule for dealing with partnerships, The rationale in
P-B~111 is inapplicable to the facts before us if only because the relationship
befween the claimant's son and the Sacramento Public Authority is not a
partnetship. "

The precedent consistently uses the phrase “joint employers” to refer to the
relationship between the claimant's son and the Sacramento Public Authority.
The reason for this is not obvious from the decision unless this language simply
repeats that found in Bonnette, Guerrero, and IHSS v. WCAB. Use of this phrasa
confuses our issue, however, since it implies that the claimant's son and the
public authority together form a single legal entity akin to a partnership that can
be considered an employer of the claimant, If that were 80, the analogy to P-B-
111 might hold water.

Section 683, however, specifically limits the use of the term “employer” to three
possibilities; the care recipient, a county, and some entifies with which counties
contract. [ does not allow for the possibility that some combination or hybrid of
the three listed possibilities can be an employer. On the contrary, it states that
an employer must be “one of the following,” and implies that the options are
mutually exclusive. Notably, the legislature did not state that the employer could
be “one or more of the following,” nor did it use any other language that implies
that anything other than one of the three possibilities listed could be considered
the employer of the IHSS caregiver.

[n addition to the problems with its legal argument, the precedent also fails to find
support in the record for some of its factual assertions. Foremost among them is
the assertion that any contrary conclusion “would contradict decades of
understanding and interpretation of section 631 , Under essentially identical
circumstances.” There are certainly no court cases interpreting this aspect of
section 631 and there is absolutely no evidence that our own decisions fit the bill.
An equally unjustified assertion is the precedent’s statement that the collusion
between parents and their children that formed the Legislature’s rationale for
adopting section 631 “while not impossible” is now *hardly likely” to ocour
because government authorities are now financially liable for the benefits paid
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and because there is now “extensive governmental oversight and control of the
employment refationship.” There is no evidence in the record to support this
overly optimistic assertion. Mareover, decisions as to the best way to prevent
fraud are, in any event, ones for the Legislature to make, not this Board.

For the same reasons, even a good faith effort to advance social policy cannot
selve as a basis for extending benefits fo those specifically excluded by the
legistature. In 1971, the legislature amended section 631 to allow disability
insurance coverage for family employment. The original version of the bill also
allowed elective coverage for unemployment insurarice for family member
employees but that coverage was opposed by EDD’s predecessor agency
because of what was deemed a “collusion hazard.” The department withdrew its
opposition to the bill once the amendment was limited to disability coverage only;
the possibility of collusion in disability benefits cases was considered to be
minimal because of the requirement of a physician’s certification of the disability
claim.? At that time, the Legislature decided that concerns about collusion and
fraud had more force than arguments for providing benefits, The legislature has
revised the code many times since the enactment of those statutes and has
never seen fit eliminate the exemption. Whether present conditions call for a
different rule is a suitable topic of debate by our Legislature, but our job is to
interpret the existing Unemployment Insurance Code, not to re-write it to suit our
vision of what the law should be. As our Supreme Court has warned, courts
“may not, under the guise of construction, rewrite the law or give the words an
effect different from the plain and direct import of the terms used.” (California”
Federal Savings & Loan Assn. v. City of Los Angeles (1995) 11 Cal.4th 342,
349.)

All but a handful of California’s smallest counties have public authorities. Under
the rationale of this decision, parents who provide IHSS services for their children
will virtually always have enough wages to qualify for benefits, exactly the
opposite of what the legislature intended when it adopted section 631. The
precedent not only ignores the Supreme Court's warning not to "rewrite the law
or give [ ] words an effect different from the plain and direct import of the terms
used" but gives the words of section 631 a meaning that is the exact opposite of
what the section's drafters intended. (11 Cal. 4th at 349.) Decisions like this have

% Cal. Human Res. Dept., Enrolled Bill Rep. on Assem. Bill No. 1420 (1971 Reg. Sess.) November 2,
1971, p.1.
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tremendous financial and public policy implications. If the section is in some way
unfair or unjust, it is up fo'the legislature to change it. | therefore dissent from the
precedent’s attempt to usurp the Legislature’s prerogatives.?® |

ROY ASHBURN

% The extent to which the majority asseris an ability to overturn decisions made by the people's slected

. representatives can be found in many places’. One particularly siriking example of this can be found in
the first sentence on page four of the precedent. This describes the legiglature's decision to exernpt the
wages of familfal caregivers as “obviously tinged with absurdity.” Whatever powers this Board possesses,
they do not extend to vetoing legislaiive decisions that the Board finds distasteful,

AO-336919 21
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REFERRAL INFORMATION

The Board’s decision refers the case to the Employment Development Departmént for
appropriate action as set forth in the decision.

The matter is being sent to the Office of the Director at:

EMPLOYMENT DEVELOPMENT DEPARTMENT
P O BOX 826880
SACRAMENTO CA.94280-0001
1-800-300-5616

Any future correspondence should be addressed to that office, It is important that
you notify the above office of any change in your address.

3 Referral Info Attachment - ED[
: (5-11-08)
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INTERAGENCY AGREEMENT BETWEEN.COUNTY OF

SACRAMENTO AND SACRAMENTO GOUNTY IN-HOME
SUPPORTIVE SERVICES PUBLIC AUTHORITY

This Agreement made and entered into as of this {o?jc‘iday of _,%2000, by
and between COUNTY OF SACRAMENTO, a political subdivision of the State of
California, hereinafter referred to as ‘COUNTY,” and SACRAMENTO COUNTY
IN-HOME SUPPORTIVE SERVICES FUBLIC AUTHORITY, hereinafter referred
to as "AUTHORITY.”

WITNESSETH

WHEREAS, AUTHORITY is an independent and separate legal entity that
has been established pursuant to Welfare and Institutions Code Section 12301;

WHEREAS, AUTHORITY desires to utilize miscellaneous COUNTY
setvices;

WHEREAS, GOUNTY desires to provide the services described herein.

WHEREAS, it is impartant to identify the respective roles and
responsibilities of COUNTY and AUTHORITY relating to the administration
and/or aperation of the IH8S program. . :

Section 1. TERM OF AGREEMENT

The term of this Agreement shall run from fiscal year to fiscal year unless
otherwise terminated upon ninety (90) days written nofice, or less if by mutual
written agreement.

Section 2. ROLES AND RESPONSIBILITIES OF COUNTY AND
AUTHORITY RELATING TO THE PROVISION OF IHS8S

1, COUNTY shall have the following responsibilities and obligations in
relation to AUTHORITY:

2. The exclusive right to authorize and/or terminate services for
an IHSS reciplent,

b.  The sole authority to determine need ’for IHSS, the leval and
quality of services required, and the eligihility of individuals to be served.

c. Inltial assessment and reassessment of continuing need for
services by the recipient.
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d.__ The exclusive right to terminate the recipient's participation
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in the [HSS program at any time based on regulatory requirements.

e. The referral of all appropriate IHSS recipients to
AUTHORITY for AUTHORITY services,

f." The provision of liaison staffto work with AUTHORITY.

g. - ' The provigions of administrative staff for AUTHORITY,
including but not limited to accounting and clerical support and cther services as
deemed necessary, -

h. The provision of administrative, legal, financial, labor
relations and clerk services under the terms set forth in this Agreement,

2. The following are responsibilities and obligations of AUTHORITY in
relation to COUNTY:

a. To act as the “employer of record” for individual providers
(I) serving the THSS recipients.

h. To provide assistance to recipients in finding IHSS persannel
through the establishment of a registry. ’

¢, . Toestablish a referral system under which IHSS personnel
shall be referred to recipients.

d  To Snvesﬁgaté qualifications and background of potential
IHSS providers.

& To provide recipient input into AUTHORITY program and

policy development through the In-Home Supportive Services Advisory
Committee. ' :

i To provide for training for IRSS providers and
recipients. '

g- To ensure that the requirements of the pecsonal care option

pursuant to Subchapter 19 (commencing with Section 1396) of Chapter 7 of Title
42 of the United Sfates Code are satisfied.

h. To provide COUNTY with information nesded in preparing
COUNTY’s billing to the California Department of Social Services (DS8) for State
and Federal share of AUTHORITY coste.
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L. Toassist COUNTY in developing and submitting to DSS and

the California Department of Health Services (DHS) materials required for DSS
and DHS approval of AUTHORITY reimbursement rate and any rate adjustment.

j- To ufilize COUNTY administrative, legal, financial, labor
relations and clerk services. '

k. To utlize COUNTY administrative staff, including but not
imited to accounting and clerical support and other services as deermed
necessary.,

Section 3. SERVICES PROVIDED BY CCUNTY

A.  Department of Finance

1. COUNTY shall provide accounting support to AUTHORITY in the

processing of payroll, disbursements, deposits, and journal vouchers, as well as
financial reporting. '

2. AUTHORITY funds shall remain in the Treasurer's pooled
investment fund. AUTHORITY shall be entitled 1o it proportionate share of any
eamnings atiributable 10 such pooled investment fund and shall bear its
proportionate share of any losses attributable thersto. At such time as
AUTHORITY no longer participates in the pooled investment fund, COUNTY
shali distribute AUTHORITY's funds based upon the market value of such funds -
on the date of withdrawal. '

3. AUTHORITYs share of the pooled investment fund shall be net of
costs including, but not imited to, direct labor and charges for the provision of
bariking, cash management and investment services, banking fees, and
investment invertory system costs.

4. COUNTY Treasurer shall account for AUTHORITY’s funds in a
separate account. AUTHORITY's proportionate share of any jnterest eamnings or
losses shall be allocated to AUTHORITY's separale account.,

B.  Department of General Services

COUNTY, through' its Department of General Services, shall provide to
AUTHORITY the following services:

1. Mail services.
2. Printing services on an as needed bagje:

3. Purchasing services,
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C.  Risk Management Services

—— FRR—

1. COUNTY, through its Risk Management Qffice, shall provide the
following services upon AUTHORITY's writien request: :

& Identification and evaluation of risks of accidental loss,
through inspections, review of liability issues related to contracts, review of
losses, and coordination thereof with AUTHORITY and GOUNTY.

b. Recommendation of appropriate risk management
techniques for resolving liability exposure, including the purchase and
administration of insurance for AUTHORITY:;

c. Provision of information systerm for timely and accurate

recording of losses, clalms, insurance premiums, and other risk-related costs of
AUTHORITY.

d. Provision of property and liability insurance program,
including recommending the selection of and coordination with all firms that
provide services related to administration of AUTHORITY programs.

e, Negotiation of adjustment and setflement of AUTHORITY's
insured and uninsured losses, -

£ Advice and assistance with respect to risk management and
insurance issues, :

g. Use of consulting, actuarial, adjuster, and broker services
which are contracted to COUNTY Risk Management Office,

2, COUNTY, through its Risk Management Office and its Workers'
Compensation Office, shall provide claims adjustment and workers'
compensation services as well as legal representation with respect to any
Workers' compensation claims, tort liability claims, and/or litigation, to the extent
that such claims are the responsibility of AUTHORITY, rather than the State of
California; provided, however, that AUTHORITY shall be responsible for payment
of any costs, attorneys' fees, setflement amounts, benafits and/or Monetary
damages awarded with respect to such claims and/or litigation. '

D.  Clerk of the Board of Supervisors

COUNTY, through the Clerk of the Board of Supervisors, shall provide
AUTHORITY with 1) access to the charmbers of the Board of Supervisors and/or
hearing rooms for purposes of condueting AUTHORITY's monthly meetings of

AUTHORITY's governing body; and 2) sarvices of the Clerk relating to the
cunduet of meetings of AUTHOR|TY.
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B~ Labor Relations ™" ™
1. The Office of Labor Relations shall provide the following services:

a Reprasent AUTHORITY in negotiations for labor contracts
with recognized employee organizations that represent AUTHORITY employees.

b.  Assistin administration and contract implementation of labor
agreements covering AUTHORITY employees.

¢ Conduct meet and confer processes with recognized
employee organizations regarding AUTHORITY employment matters.

d.  Representthe AUTHORITY in any other labor relations
matters with recognized employee organizations.

F. County Counsel

The Office of the County Counsel will provide legal services and
representation to AUTHORITY. The services include, but are not limited to,
matters involving AUTHORITY personnel, risk management, and contract
development and review, :

G.  OFFICE OF COMMUNICATIONS AND INFORMA'TION
TECHNOLOGY (OCIT)

OCIT shall provide telecommunications services, including, but not limited
to the provision of the number of telephones, primarily multi-line units, as may be
requested by AUTHORITY; dial tons and local and long-distance access for all
AUTHORITY telephone lines; cellular phone activation and service; calling card
accounts; voicemail; and 24-hour alarm monitoring services on a month-to~-month
basis. Any change in the level of service required by AUTHORITY shall be
requested by AUTHORITY using COUNTY's "Telephone Senvice Request" (TSR)
form. OCIT shall also provide AUTHORITY with data services, including but not
limited to network-WAN and LAN, computers, and similar services.

H. Dtﬁer Services

COUNTY shall provide, on an as needed basis, such other services as are
necessary for the operation and adrministration of AUTHORITY.

Sectlon 4. TRANSITION SERVIGES

COUNTY shall provide all necessary IH3S information to AUTHORITY 1o
allow it to implement the prograrmn components contained herein, The parties
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shall cooperate in transitioning responsibility from COUNTY to AUTHORITY for 4
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any and all programs, services and contracts refating to AUTHORITY's
responsibilities under this Agreement,

Section 5. INSURANCGE
AUTHORITY agrees to maintaln for its own aceount, the following:

1. Workers' Compensation insurance covering AUTHORITY
administrative staff,

2. General and Automobile Liabllity nsurance with a minimum limit of
liability in the amount of at least $2.0 million per occurrence. The General
Liability insurance shall include coverage for claims for or arising out of personal
injury, property damage, contractyal liability and public officials’ liability.

8. AUTHORITY shall provide COUNTY with evidence of such

insurance; such insurance policies shall be endorsed to include COUNTY as an
Additional Insured.

Section 6. FISCAL PROVISIONS

1. AUTHORITY will be funded by State, Federal and COUNTY
monies based on the stafutorily established IHSS cost sharing ratins. All
payments to IHSS providers far hourly IHSS services will be issyed by the State
of California direotly to the providers, and all workers' compensation coverage for
Individual Providers (IPs) shall be provided through the State of California,
COUNTY will be billed by the State of Galifornia for COUNTY share of IH8§
services according to the cost sharing ratios.

2. AUTHORITY shall compensate COUNTY for services and
staff provided to AUTHORITY under this Agreement quarterly, based on actual
costs, the COUNTY Allocated Cost Plan or in accordance with Federal A-87
Guidelines, whichever method is ordinarily used by COUNTY 1o charge COUNTY
deparments. Notwithstanding the foregoing, COUNTY, upon written notification
to AUTHORITY, may alter the methodology utilized to charge AUTHORITY for
COUNTY services so long as the rate charged does not exceed the costs of
providing similar services to COUNTY departments and the total cost for the

agreed upon level of services does not exceed the appropriation reflected in the
approved COUNTY budget.

Section 7. MONITORING/AUDIT PROVISIONS

Authorized representatives of COU NTY, State and Federal governments
shall have the right to monitor and audit all aspects of operations-under this
Agresment, AUTHORITY shall maintain all required program, fiscal, statistical,

-B-
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and management records locally and make such records available for inspection

— ey COUNTY, State and Federal representatives af all reasonable imes.
AUTHORITY shall also maintain all records pertaining to service delivery and
fiscal and administrative controls for a minimum of three years after final payment
for a given fiscal year has been made, or until all pending COUNTY, State and
Federal audits are completed, whichaver is later,

Section 8. APPLICABLE LAWS

COUNTY and AUTHORITY shall observe and comply with all applicable
federal, state and county statutes, ordinances, regulations, directives, and laws
and this contract shall be deemed to be executed within the State of Califarnia
and construed with and govemed by the laws of the State of California.

Section 9. TERMINATION

Either party may terminate this Agreement with or without cause upaen
. ninety (90) day written notice served upon the other party;, provided, however,
that the Agreement may be terminated with less notice if by mutual written
agreement of the parties.

Section 10. ALTERATION AND AMENDMENTS

No addition to, or alteration of the terms of this Agreement shall be valid
unless made in the form of a written amendment to this Agreement which is
formally approved and exscuted by the governing bodigs of each of the parties.

Section 11, WAIVER OF CLAIMS

Both parties hereby waive any claims against the other, its officers, agents
or employess from damage or loss caused by any suit or proceeding directly or
indirectly attacking the validity of this Agreement, or any part thereof, or by any
judgment or award in any suit or proceeding declaring this Agreement null, void, -
or veidable or delaying the same or any part thereof from being carried out.

Section 12. INDEMNIFICATION

AUTHORITY shall indemnify, hold harmless and defend the COUNTY, its
officers, agents and employees from any and all claims, demands, damages,
costs, expenses or liability costs including atiomey fees, that arise out of, or are
alleged fo arise out of or are in any way connected with or incident to the duties
or obligations of AUTHORITY pursuant to this Agreement, including but not
limited to the concurrent active or passive negligence of COUNTY, its officers,
agents and employees resulting from performance of any services provided to
AUTHORITY pursuant to this Agreement, except to the extent that COUNTY has
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been found in a court of competent jurisdiction to be solely y liable by reason of its ——

ownnegligence oF willfilT MiScondiict.

Section 13, INDEPENDENCE OF AUTHORITY

AUTHORITY is, for afl purposes arising out of this Agreement, an
independent contractor and neither AUTHORITY nor its employ=es, shall be
deemed COUNTY empioyees. '

. Section 14, SUGCESSORS AND WAIVERS

This Agreement shall bind the successors of AUTHORITY and COUNTY
in the same manner as if they were expressly named. Waijver by either party of
any default, breach or condition precedent shall not be construed as waiver of
any other default, breach or condition precedent or any other right hersunder.

Section 15, TIME

Time is of the essence in each and all the provisions of this Agreement.

Sectian 16, INTEGRATION

Alt prior or contemporaneous oral Agreements betwaen and among the
contracting parties and their agents or representatives that are inconsistent with
this Agreement are hereby revoked, :

Section 17. NON-DISCRIMINATION IN SERVICES AND BENEFITS.

COUNTY certifies that any services provided pursuant to this Agreement
shall be without discrimination based on color, race, creed, national origin,
religion, sex, age, or physical or mental disability in accordance with Title V| of
the Civil Rights Act of 1964, 42 U.S.C. Section 20004, yules and regulations
promulgated pursuant thereto, the Americans with Disabilities Act, or as
othemwise provided by other applicable state and faderal law; nor on the basis of
sexual preference as determined by federal, state, county, or city regulations;
except as may be required by federal, state, or other applicable regulations.

Section 18, DISPUTES.,

1. Whenaver the COUNTY and the AUTHORITY disagree as to any
matter governed under this Agreement, this dispute resojution process shall
govern. Until the dispute is resolved, COUNTY shall continue to provide the
services set forth herein and AUTHORITY shall cantinue to make payment
therefor as set farth herein,
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eitler ey ey give 1he ofRer party a written request for a meeting bietween
AUTHORITY's Executive Officer and the County Executive. The purpose of this
meeting shall be to ascertain whether a resolution of the disagreement is
possible without third party intervention.

3. Ifsuch a meeting is timely requested, the meeting shall be held
within ten (10) business days of the receipt of the request, If the meeting fails to
resolve the disagreemant, then the matter shall be submitted to a neutral
arbitrator appointed by the Amatican Arbitration Association ("Arbitrator") for a
decision. AUTHORITY and COUNTY may engage in discovery consisting of
interrogatories, depositions, and production of documents on matters relevant to
the resolution of the dispute which is subject to arbitration. The dacision of the
Arbitrator shall be controliing between AUTHORITY and COUNTY and shall be
final. Except as provided in Code of Givil Procedure Sectlons 1286,2 and
1286 4, néither party shall be ertitled to judicial review of the: Arbitrator's
decision. The party whose position is not upheld shall pay the Arbitrator's fees
and expenses.

IN WITNESS WHEREOF, the parties hereto have executed this
Agreement as of the day and year first above writen.

COUNTY OF SACRAMENTO, a political SACRAMENTQ COUNTY
subdivision of the State of California IN-HOME SUPPORTIVE
: BERVICES PUBLI_C AUTHORITY

By M% | By@gﬁg‘;—ﬁw

Chapnan, Board of Superyisare airfan, Board of
. ~“Directors
"COUNTY™ "AUTHORITY"
APPROVAL AS TO FORM:
By

Supervising Deputy County Counsel

erk of the/Board of Supervisors
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IN-HOME SUPPORTIVE SERVICES
PROVIDER BENEFLT LEGIELATLON

Thousands of California workers employed in the state and federal
funded In-Home Supportive Services program (IHSS) are now elidgible
for such employment benefits as social security, unemployment
insurance and workers' compensation. The guestion has arisen as to
whether the counties are the employer of these workers and are
legally responsible for the collection and payment of the taxes and
premiums for such benefits. : :

The California IHSS program (also know#i as homemaker/chore) utilizes
over 50,000 low-pald and relatively unskilled workers to provide in-home
sarvices to approximately 73,000 aged, blind and disabled recipients

of public assistance as an alternative to placement in nursing homes

or other institutions. The counties may arrange for the delivery of the
saervices through either county staff (five percant of the total cost),
agency contractors (13 percent), or individual providers selected by

the recipient and paid directly by the county or via the recipient

(82 percent). -This latter method has many programmatic advantages

since it permits the disadvantaged person the most control over the

care which is provided, '

Recent. changes in federal and state law have made domestic employees,
such as IHBS workers, eligible for unemployment and disability ipsurance
(AB 644, effective this year) and workers' compensation (AR 133,
effective in 1977). In addition, federal law has reguired social
security coverage of domestlc workers for several years. Faderal and
state enforcement agencies are increasingly taking the position that
the counties are responsible for the collection and payment of taxes
and premiums for the employment benefits of those IH3S workers who are
paid direpctly by the county or the recipient. The'enforcement agencies
are basinyg their decisions on a legal theory that holds that the
counties are joint employers of the THSS workers with the recipients.

In action by the state on this issue will have ome of two extremely
expensive rasults. A number of counties-have indicated that théy

will shift to contracting with private agencies for the provision of IHSS
rather than utilizing individual providers selected by the recipients
because the agency contractor becomes the responsible employer, The
additional yearly cost of this alternative iz $80,000,000, entirely

in state funds as the state must reimburse the counties for their

- costs and federal fund participation is already at the maximum. This
egtimate is based upon the current cost of contract agencies projected

to the statewide cazeload.

The second costly result of inaction will be that gome countles will
shift to providing IHSS through civil service employees. - This ‘is the
most expensive of the three methods of delivery that the county may
choose because of the higher level of wages and benefits applicablea,
Based on an estimate done in conjunction with a recent sta®/county task |
force, the additional cost of having all the service provided by civil
service employees would be $116,000,000 annually, This includes 533
million for state and federal mandated benefits and minimum wage, $5.6
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Jiillion in sick leave, $4.7 million in vacation, $6.5 million in
holiday, $11.4 million in one-step pay increases, $21 million in
medical insurance, $21 million in retirement and $12.4 million in
additional administrative costs. Again, the additional costs would
have to be reimbursed from state funds.

AB 3028 1s being offered as ap altemative to the substantial increase
in program costs that would hbe inevitable if no action ig taken by

the state, The bill preserves the 3 options for delivery of services
indicated above and it provides that in those instances where the IHSS
worker iz selected by the reciplent that:

1. The racipient is the employer of the THB5 worker.

2. The state shall assure the collection and payment of the various
taxes and premiwms in hehalf of the recipient-employer through
a centralized payrolling system.

3. The state shall pay the costs of the employer's share of legally
required employment berefits. = - )

The $13,000,000 general fund appropriation includes §1.8 million for
wemployment insurance, $835 million for workers'-compensation for
the 78-79 budget year and $1.8 million for these benefits for January
through June. of the current year. In addition, the appropriation
includes $.8 million for adwinistrative and support costs.
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SECRETARY OF STATE, DEBRA BOWEN

The Qriginal of This Documentisin
GRS ST s
BACRAMENTO, CA B5514
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FISCAL IMPACT: '
This bITI would appropriate

Department of Bocid) Services

313,000,000 £rom the General Find to “ths Siate.
$1.8 million Unemployment Insurance . . . Coa
$8.5 million Workers! Compensation for 1978-79 Y S
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Finally, the bill wpald appropriate $13p000,900 frbm the*@enqru(
State Department of Soclal Services for the purpuéés of.’ thi”

RECOMMENDATION ¢ . ,
Approve. : o

This bill will save the Btate either 567 million or $103
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in-hame supportive services for purposes of workers' compensation and unemployment and
disability insurance benefits. . N

“ENS " ( POR ‘  Form DF-AY (Reie. 575 M)
S/ e | e "Rl MY ’ ]G JemmmE o

: ' ‘ ‘ L |
DEPARTMENT OF FINANCE Agnos ,. | AE 3023
. {SUBJECT: ‘ HRT BHENDED L
. [ Designates the recipient as the amployer of individual providers of 6/30/78. - '”jf%

Contains an urgency statute and an appropriation of $13 mi!]iqg::)

HISTORY, SPONSORSHIP, AND RELATED BILLS - IR e

Sponsoraed by Self Help for the Elderly and Coalition for In—Home Services N . ' fﬁ
ANALYSIS i
A. Specific Findings K - 7%

Under existing law, county welfare departments are required to develop and submit a V
plan to the Department of Social Services for the provision of in-home supportive. ol
services (IHSS?. To implement the plan, counties may select one or a.combination of 1
delivery modes from the following: (a) contract with agencies or individuals; - I
(b) county welfare department staff, and/or (c) direct payments to. clients to hire their %"
own providers., : : R AL

Recently, the issue of extending fringe benefits to IHSS providers has received &- great C
deal of attention. This attention was stimulated by changes in Federal ‘aid State Taw B
(e.g., PL 94-566, AB 133, Chapter 17/77; AB 644, Chapter 2/78) which expanded eligibility |-~
for unemployment insurance and workers' compensation ‘benefits to domestic eiploypés. A [
related question is who is the employer of IHSS providers for purposes of payinehé of such }-:
fringe benefits? These issues refate primarily to individual providers since other
providers are considered the employees of contract agencies or county welfare departments, .
“and already receive fringe benefits. o -

AB 3028 would designate the IHSS recipient as the employer of individual service providers| -

for purposes of workers' compensation, unemployment insurance and disability insurance ° |
benefits. Specific provisions are: ’ . .

I. Allows the State Compensation Insurance Fund to issue one workers' compensation
insurance policy to the Department of Social Services to insure a]l IHSS recipients. t
2. Identifies IHSS individual providers as “empToyees” of IHSS racipients for purposes of |
workers' compensation, '

(Continued)

SUMMARY OF REASONS FOR SIGNATURE/¥ETHX

. ..
B I T PV S

Complies with existing Federal and State law which makes. THSS individual providers
eligible for workers' compensation and unemployment and disability insurance benefits.
The method contained in this bi11 for providing such fringe benefits appears to be the
Teast costly, - ' C

e i, (4

1A f o et e 4y ~ - B Lo 4

RECOMHENDAT I ON
S$ign the bilT, )

DEPARTHENT ENTATIVE
o AAA
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Specific Findings (Continued)

Ve Co

3. Identifies IHSS recipients as “employers™ of individual INSS providers for purposes of ‘"
unemployment ard disability insurance. _ e e D e

4. Requires the Department of Social Services to perform or assure tne performnce of all -
rights, duties, and obligations of the IHSS recipient re]ﬁtidﬁttﬁ'iqdiViﬂﬁaiﬂﬁfoviﬂér' :
benefits (e.g., unemployment and disability fnsurance, workers' compensation, -Federal
and State income tax, and 0ASDI). This is basjcally a pqxrbTTjng'fﬁngtipn th ensure
that appropriate employer benefit costs are withheld and paidi The Départhentimay.
assura the performance of this function by contracting with dny individual or'public
or private agency. . ) R '

2. Defines an individual provider as one who receives direct payjient firom the IHSS .
recipient, or one who' is hired by the recipient but receives payment From the State
or county. ’ ' '

The 1HSS recipients’ responsibility to pay benefits as an employer would. be éffective
January 1, 1978 except for payment of State and Federal 1ncome taXés dnd OASDI The
latter would be effective 90 days after the effective date of this 'bi11. The cost of
provider benefits would be in addition to the statutory maximem IHSS grant. -
The Department indicates that existing employee benefit Taws reguiré payment of fringe

benefits for IHSS providers. Since benefits must-b& paid, the Dépdrtment has defined the
major 1ssue as who is the employer and thus must’ pay for the ﬁroyfsibn of sueh’ benefits?’

The employer way either be the IHSS recipient, the county and/or the Stits. The
Department claims that no action will most 1ikely résult in the oourities- being haned. the-.
employer through Tegal action. If this were to' octur, ithe counties would iimediately file
suit enjoining the State as a co-employer. This action could potentially wost - . .

$100 million General Fund. Some counties have ndicated that to avoid the whoje issue,
thay will switch to contracting with adencies, to. provide services, -The contract: agengy. .
would then be designated ‘the employer.” This is a mich more costly: delivery method and
could result in an $80 mi1lion cost to the General Fund, a i '

The above options are much more costly than designating the IHSS recipient.as the ‘employer
at an annual cost of approximately $13 million General Fund. If fringe behefity ag =
required undu: existing law are to be paid.to IHSS providers, the method contained if -this.
bi1l appears tc be the Teast costly. However, existing employee benafit laws may, need to
be reexamined in 1ight of the great General Fund cost impact, the 1ikely possibility hat:
other emplayee groups may also claim fringe benefits (e.g., child: dare workers), and the.
passage of Proposition 13. - ' ' B g ;

Finance staff are concerned that State responsibility for assuring performance of° the
payrolling function may result in the courts finding the State thé-"employar’ of IHSS
providers. Further, the administrative complications that may result from.dssuming
responsibility for performance of this function are numerous. There are approximately .
56,000 individual IHSS providers with an extremely high job turnover rate. " The. payroTling -
function may result in audits, compliance actions and fines brought about by taxing .
agencies, etc, '
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Fiscal Effect

AB 3028 requires additional costs to be fmnanced fron Federal T1t1e xx-fundsin “E
General Fund. Since Title XX funds are cappéd, any additional costs whula T 'heh
General Fund. The Department of Social Seryices estimates- aﬂditiam‘l Firgh:

approximately $13 mitlion. The annual ongaing: cost to the Genera®. Fund, (Tor cand’,
il A earemeosps wayg%

subsequent years) is estimated at approximately $11. million. First: ‘
due to the inclusion of some retroactive benafits. The cost estimapesrare pﬁp

and wiil be adjusted to reflect increases/decreases in the cost.of: wpﬁc&ﬂ “pen B Si: g
These adjustments cannot be predicted and are par%]y dependent upp’ eMployee xper1ence J

ratings. N o

The bill does not contain a “local mandate appropriation” or a d15c1a1mer. A "no. new
duties” disclaimer is appropriate . o S

Summary of Fiscal Effect

The following estimates have been prepared by Estmates. Bureau staff Department of
Social Services. ) .

1978-79 1979-80 1980-81 -Fuq‘d .

Department of Social Services  §13 million $1 mﬂﬁon §11 mﬂ’lion GeneraT i
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.é%:ﬁ"ﬁiﬂﬂm AND ANI%EBIS‘
) ‘1“ ) V)
413,‘3028, an urggncy measure, cla:m.i‘:ues who is' the employer iﬂ.f’g;l ome: “,,1 i
i Supportive Servide (IES‘S) ‘workers. It would appro;pni‘ﬁ_ipg 31» ;e RE S
topier General Tund to pay for unemplo;ymeut ‘insurance; ‘disabiYi
eeial security, ahd wotkens! compensation for these wankeqé“
'vmuld avoid much h::.gher General Tund costs' of. ‘between ’56’7 1,‘L am a.n
‘Ei1lion, It would also pressvve an’ mamgemnt that gives. iHES. % ,,i'".' ehts
the greatest Dossible control Hho dis hired to cage fom, Themy: ] g <
i b:L:I.l passed with the active SUNHEMENEr. e Japaz-mentg of'; F&lﬁﬂﬂ &5 rRey

é}" “Phyfients, Industrial Relatiors, Health and fl?BII We recemm ﬂ.d. 1‘7%-’

-’that the Governor sign thig pill. . e
' ., 'ipf

3 n“ ,..-I.'.?:'- .-“ Y . .i.‘ “
‘;»mhe California IHSS program (prenously known & hgm m\%};ﬁ T choRd ) E
”‘f.\ 0,000 low-paid ang’pelabiyely unelkdiled Worksiales DEoVIdE W nERer U 1
q ager*vlcea 0 approximately, 75,0 /0H] aEEdy blmd‘ ; BEGLY ?‘(%;ta,l” ; LOR, ”ﬁ;lbllxs i
Cagsistance as an Alb bernative! to placemen“c FLvpct RO hEfaL o

titions. Counties, which #dminister $he’p ’gﬁ- y
wdellvery of the seriicsg wmjsbugh_ane ol -ﬁ&f:‘c'e'ef P
,sﬁaff (5 percent of the py gham's current Yot e (")

or (3) .th

¢ P [f; e 1N NS
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$ 62D through agency comtvattors. (13 pertént)., | , AR U
i .provn.ders selected by the recipiemt and,?p‘an.d d;.rectly'v y '1-; g oim.t'y‘; e i
}=,;, ;‘t"a'ec:Lp:.en"c (82 pemen’c) This last method is espeelally desarable smqe s .
i permits the disadvantaged person. the mogf con'uﬂol over THe ’?*a:ce wh:.t:h i’ﬁ R P
’ ‘-:'iarO'V'_Ld_ed.. . " e - »T : n-' " ‘-:
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.'-«".«J» e e
@rThe igsue of who is the employer of IHSS woi'kere. hag. been unresoilved s_i'ri@e !
taihe inception of the program.. Regolution of thé issue i& oW, neééﬁ‘s Y

i because of recent changes in Federal -amd. State Tew wand ‘t’"‘”’g AR A
% insursance, disability insurance, worksrg® compeigition ufd’ E‘.’g 3 18
1 - coverage for domestic workers. Under = -gerigs of decms:.on e
‘agencles and court cases, counties are being held to Be ' the emp

. THES workers, and legally responsible for' the colleckion “and” P ;ym
;x,,"bsxes and premiums for these benefits even in those instances

| pecipient hires the THSE worker. ' : "

J

S .18 AB 3028 does notbecome law, there will be ode of two axtramely ex

w | regults. A number of counties have indicated - ‘that they will Shi Tt to
i), contracting with private agencies_for the prov151mn of THSS rathed th
ool ubilizing individugl providers selected by the‘redipients Becangs the "Sge
@] contractor would then become 4he re sponsible .employer, thus rellev1ng.,w*‘ I
Al counties of a significant adminictrative burden, The additionsl: Jeanly | !
W | cogt of this nlternatlve is $80,000,000 (or $67 million more,EEan Ap 3028 ;
- will cost), EﬁLlrely in gtate funds as the gtdte must reinbutise the covigibies
* ] for their IHSB costs and federal fund participation is alreddy &t the ¢

i | maximum.  (This estimate ig bysed upon the eurrent cogt of contract agenaies |
v L projected to the statewide caseload.) - l

. ..
) a——

"RECOMMENDATION: . . e

Dapartment Contact: Mary Mat:z.lda Jones/Hugh Fa.tzpa%:ra.ok
o | BTON o Work: 445 3576 Home: A4l:6152/1- 758~5041 -

WL OERARTMENT DIRECT AR . DATE . AGE‘ (32 s!mnav ’

bl A S :

'f"“NIo-c:ML\\_ | A T
“MARTIN R. GLIOK A il A A

e — e S




OCT. 9.2015 1:48PM LEGAL SYCS. NO. CAL, NO. 2858 P, 57

A A RN R ey ey I G N T 3 A el St s prr v 0 BT SV Y ey Ne et
R ATk S T DS 1-:‘-1.,‘» RS ..2,’»‘,.‘:*-. ALY *;\4‘:4@":*2;\‘{.55‘3‘, ‘?{‘lr‘er
ol NS . - . s e k4 AR RARTOL KN
o H. . . R e PR . ; i
5 2 . " ,
'\' ' . - 'S . ¢ . Ry v b
bl - v i o . N .
L. : , ~
il ’ TR S LS
Wl . é h
i : B'3028, EER.
A ! . 1
o Page 2 e
. U .
1 . i,
:
Yt
LR
s

: e three methods ¢f delivery Fhat the ‘sounty mdy i
oose becamse of the higher level of Wagés amd benefits (suchias = .. g
ick leave, vacations/holidays, medical Iinsurance, end e fipement) ... 7
appli Based on an estimatedone 'in conjunction with & rECLnE . .
‘state/county task force, the additional cost of having all’ the. servicee.., -
Foriovi ¥y civil service employeer world: he $116,0006,000 annually, gr
I03 million more than AR 5028 will cost. : ,

- ' SR O ,
;- AB 3028 preserves the three options for delivery of serviges s Bubiphovides ol
. that in thosg instances when the recipient selects the THSS worlker: . ©, ',

’ 1. The recipient is the employer of" the JZHSE‘: worker. = ’ ,H‘g
L 2. The state shall assure the collectlon and payment of taxes fgr ?
four basic benefitg —- uenployment insurance, disability ingy

4

o workers' compensation and socdal seturity - throtgh' a dent
o Payrolliing systen. - ct T

"

; 5. The state shall pay the costs of the "e_i"x}glo;z'er.'s share of lega 3 . ’g
.:". " ' o .1--‘ A .. ..’..“‘ .r.. we > &

requlred employment benefits. .' A o
| PISCAL AWALYSTS . e o

4B.3028 makes a $13 million General Fund appropriation to the Department. . . 5
of Social Bervices, including $1.8 million for unemploymsnt’ insuianse., . R
T #8.5 million for workers' compensation for the ' 78-79 figehl year; =g e
+ $1.8 million o pay for these benefits for Jamary thvough Jope of the W
current fiscal year, In addition, the Bppropriation inéludes $.8 midTion D
for administrative and support costa. , ' . o
IEAB 3028 does not become law, we estimate that the Gemeral Fond will §
have to finance ap additionsl $67-103 million in THES program ¢GstB,.” '

HISTORY , SPONZORGHIP, AND RETATED BITIS S 4

- R
AB 3028 is spousored by Self-Help for the Elderly and the Coalition A
for In-Home Bervices. "It is strongly suppopted by :the County Welfsre | . i
Directors Association, the Center of Independent Living, the Califopnia « - R
Gonference of Gatholie Charities, the Family Service Agency of Bam o
Francisco, American Friends Bervices, and many other groups. ACR 118 | J
would direct the Secretary of the Health and Welfare Agency, to Pprepare - 1
a report for {he Iegislature on the programmatic, procedural, shd =

legal issues concerning who should be the employer of PETEONS I'enﬁéx\ing‘
TH58 for purpones of UL and DI. There im mo known opposition to this -
bill.
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STATE OF CALUFORNIA—HEALTH AND WELFARE AGENCY PETE WILSON, Gavermar

DEPARTMENT 'OF SOCIAL SERVICES : =y
744 P Street, Sacramento, CA 95814 ' l'f':%;?
Mareh 17, 1998
_ REASON FOR. THIS TRANSMITTAL
ALL COUNTY LETTER NO. 98-20 -
[ X ] State Law Change
[ ]Federal Law or Regulation
: Change |
TO:  ALL COUNTY WELFARE DIRECTORS | ] Court Order or Settlement
[HSS PROGRAM MANAGERS Agreement
[ 1Clarification Requested
by One or More Counties
[X] Initiated by CDSS

SUBJECT: PUBLIC AUTHORITY AND NONFPROFIT CONSORTIUM SERVICE
DELIVERY UNDER THE IN-HOME SUPPORTIVE SERVICES AND
THE PERSONAL CARE SERVICES PROGRAMS

The following is information regarding the implementation of Senate Bill (SB) 485
(Chapter 722, Statutes of 1952); SB 33 (Chapter 69, Statutes of 1993); SB 1078 (Chapter 1252,
Statutes of 1993); and Assembly Bill (AB) 1354 (Chapter 1029, Statutes of 1994). The Legislature
added Section 12301.6 to the Welfare and Institutions Code by Chapter 722, Statutes of 1992,
Subsequent to this change, the Personal Care Services Program (PCSP) was implemented, Asa
consequence, modifications to the original version of Welfare and Institutions Code Section
12301.6 were requited. The modifications were accomplished through Chapters 69 and 1252,
Stanntes of 1993 and Chapter 1029, Statutes of 1994, SB 1780 (Chapter 206, Statutes of 1996)
made further modifications to Section 12301.6 by providing counties with guidelines for using 2
public authority or nonprofit consortium for delivery of In-Home Supportive Services (THSS),
Emergency regulations implementing SB 1780 were effective on June 3, 1997, A copy of the
regulations are atteched. Ses Attachment A.

‘This All-County Letter (ACL) outlines county activities, public authority or nonprofit
consortium activities and State activities for counties opting to use 2 public authority or fionprofit
- consortium'to provide services under the IHSS and PCSP, A description of the ratesetting
methndology and claiming and reimbursement instructions are also included. Upcoming Case
Management, Information and Payrolling Systems (CMIPS) changes are also described,

A county board of supervisors may elect to establish, by ordinance, a public authority or
contract with a nonprofit consortium to provide for the delivery of THSS. A public authority is a



COCT. 9.2015  1:48PM LEGAL SYCS. NO. CAL.

NC. 2858 P 61

corporate public body separate from the county that has all pOWers necessary to carry out the
delivery of [HH8S. A nonprofit consortium is an entity that has among other things a tax exempt
status, The county is required to meet the following additional requirements for the public

authority or nonprofit consortium:

1. The ordinance for the public authority must specify the membership of the governing
body, qualifications for individual members, the manner of appointment, removal of
members, tentire and other matters the board of supervisors deems necessary. If the
board of supervisors designates itself as the goveming body of the public authority, the
ordinance shall require the appointment of an advisory committee of no more than 11
members. No fewer than 50 percent of the advisory committee members shall be persons
who are current or past users of personal assistance services paid for through public or
private funds. Ifthe board of supervisors.does not designate itself the governing body of
the public authority, it shall specify the membership of the governing body. No fewer
than 50 percent of the members of the governing body shall be persons who are current or
past users of personal assistance services paid for through public or private funds,

2. A county must enter into an interagency agreement with a public qutharity or nonprofit
consortium to provide IFSS services. The county must subrmit a copy of the agresment
to the Califoinia Department of Social Services along with the following information:

e An organization chart of the public authority;

« Funding provisions for public authority costs, inchiding kow the proposed rate was
developed, '

+ Public zuthority staffing classifications and duties; and

o A description of bow the fimetional requiternents will be met.

3. The county or State will not be responsible for any liability or obligation of the puhlic
authority or nonprofit consortium whether stafutory, contractual or otherwise,

4,  .Counties will be responsible for any increased costs to the CMIPS aftributabls to the
public authority or nonprofit consortium, The State will determine the amount of any -
increased costs and will bill an individual county for thesa costs.

PUBLIC AUTHORITY AND NONFROFIT CONSORTIUM ACTIVITIES

Any public anthority or nonprofit consortinm will be deemed to be the employer of THSS
persomnel referred to recipients for purposes of collective bargaining. However, recipients will
retain the right to hire, fire and supervise the work of any IHSS personnel providing services to
thern. Attachment B is a model Employer-Employee Relations Policy for Public Authorities.
Public authorities and nonprofit consortiums may adopt, reject or modify the policy in part orin
its gntivety for purposes of collective bargaining.
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L. A public authority ot nonproﬁt congortium must provide for the following functions:

= Assistance to recipients in finding IHSS service providers through the establishment
of aregistry; -
Investigation of the qualifications and background of potential personnel.

« Establishmenit of a referral system undey which THSS personnel will be referred to
recipients;
Access to training for providers and recipients;

= Any other functions related to the delivery of THSS; and

. 'Ensuriilg that the requirements of the PCSP.are met,

2. A public authority or nohprofit consortium cannot duplicate any actmtms or services
perfonned by the county.

3. A public authority or nonprofit consortiim will not be the employer of THSS personnel
for purposes of liability due to the negligence or intentional torts of the THSS services -
personnel.

4,  The public authority or nonprofit consortium must notify the State of any increases in
wages or benefits prior to implementation.

STATE ACTIVITIES

The State’s responsibility for payroll, unemployment insurance, workers’ compensation .
and other provisions remains unchanged. The State will continue the payrolling, unless a public
authority or nonprofit consortium opts to do this function.

EI.IHDIHG.

Thc costs of the public authority or nonproﬁt consortium will be finded from the
county’s services allocation, The costs must be reimbursed within the county’s services

‘allocation.

RATE.SETTING METHODOLOGY

Counties will be responsxble for establishing a total public authority rate The public
authority rate should include a rate for services (wages, benefits and taxes) and 2 rate for
administrative costs. The rate should be expressed in a cost per hour for the Individual Provider
(IP) mode. The contract mode should not include any PA administration costs. For both PCSP
and THSS, the public authority rate cannot exceed 200 percent of the minimum wage.

The rate development process and public authority hourly rate should be sent to the -
California Department of Social Services IEISS Fiseal Unit on the enclosed rate setting form for
concurrence. See Attachment C. The Department of Health Services will perform the final
approval. When any increase in provider wages or benefits is negotiated or agreed to by a public
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authority or nonprofit consortium, the county will use county only funds to fand both the county

share and the state share, including eny portion of employment taxes, unless otherwise provided
for in the annual Budget Act or appropriated by statute. :

The CMIPS will be used to do IP payroll and to track wages, benefits and public
authority administrative costs. Public authority and nouprofit consortium costs will be invoiced
by the counties to the IH3S Fiscal Unit on 2 quarterly basis, A sample of the public authority
invoice and instructions for completing the Federal/State/County Reconciliation Is enclosed. See
Attachment D, Upont completion of the Federal/State/County Reconciliation, county staff should
sum the administrative gross expenditures for the entire quarter (from pages 2 through 4 of the
PA invoice) separately for PCSP and for Non-PCSP (lines 2C and lines 8C) and transfer thé total
amounts for PCSP and Non-PCSP to page 1 of the invoice under the Gross Expenditure column.
Invoicgs should be submitted to the [HSS Fiscal Unit within 30 days after the end of each
quarter. The THSS Fiscal Upit will audit invoices against CMIPS and will monitor the 200
percent of minimum wage cap and any wages and associated costs exceeding minimum wage.
Invoices will then be forwarded to CDSS Accounting, which will process only the administrative
purtion for reimbursement, since the services portion will be processed through CMIPS,

CMIES

A screen sirilar to the County Summary (CSUM) screen will be created for Public
Authority and Nonprofit Consortium. The Management Statistics Summary report will yeflect
the input from the new sereens statewide and by county. Detailed instructions regarding those
changes will be sent to all IHSS Program Managers.

FORMS

Advanced copies of the In-Home Supportive Services Program Public '
Authority/Nonprofit Consortium Rate (Form SOC 449, Attachment C) and the Public Anthority
Invoice (Form SOC 448, Attachment ID) are attached to this letier. The forms are being
finalized, and the THSS Fiscal Unit will notify PA counties once the forms are available. At that
time, camera-réady copies of the forms can be obtained from the DSS Forms Management.
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If you have any questions regarding the regulations, please contact Sharen Scott in the
IHSS Policy Unit at (916) 229-4597. For questions pertaining to funding, ratesetting or claiming
and reimbursement, please contact Lisa Grech in the IHSS Fiscal Unit at (916) 229-4595, and for
any questions pertaining to CMIPS, please contact Josie Powers in the CMIPS Unit at (916) 229-
4019, '

Sincerely,

DONNA L. MANDELSTAM

Deputy Director
Disability and Adult Programs Division

Attachments
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:; A STATE OF CALIFORNIA—HEALTH AND HUMAN SERVICES AGENCY
i DEPARTMENT OF SOCIAL SERVICES
CDS ‘
: ARNOLD SCHWVARZENEGGER
JOHN 2 WASHER GOVERNOR
REASON FOR THIS TRANSMITTAL
Octoher §, 2009 [X] State Law Change
[ 1Federal Law or Regulatlon
Change

[ 1Court Order

ALL-COUNTY INFORMATION NOTICE NO. -69-09 [ ] Clarification Requested by
One or More Counties

[ 1initiated by CDSS

TO; ALL COUNTY WELFARE DIRECTORS
IHSS PROGRAM MANAGERS

SUBJECT: INFORMATIONAL DOCUMENTS FOR IHSS RECIPIENTS AND
PROVIDERS REGARDING NEW PROVIDER ENROLLMENT
REQUIREMENTS

This All-County Information Notice (ACIN) fransmits copies of informational docurnents,
which the California Department of Socjal Services (CDSS) will send to all cyrrent
In-Home Supportive Services (IMSS) program recipients and providers to inform them of
expanded provider enrallment requirements being implemented to meet the mandates
of recently passed legislation, Assembly Bill, Fourth Extraordinary Session (ABX4 4)
(Chapter 4, Statutes of 2008), and ABX4 19 (Chapter 17, Statutes of 2009). ABX4 4,
amended Welfare and [nstitutions Code (W&IC) section 12305.81 to require that the
Provider Enrollment Form (SOC 426) be submitted to the courdy by all providers in
person, In addition, ABX4 19 mandates that prospective providers take the following

steps before they can be enrolled as providers and receive paymeént for providing
services:

+ Submit fingerprints and undergo a criminal background check;

» Aftend a provider orientation which provides information about the rules and
requirements for being an (HS8 provider; and

+ Sign a provider agreement stating that they understand and agree fo the rules
and requirements for being & provider under the IHSS program.

Current providers must also complete and sign the newly revised Provider Enroliment
Form (SOC 426) as well as complete the above steps, by July 1, 2010, in order to
continue to receive payment for providing services to IHSS recipients.

The two informational documents, one to recipients (TEMP 2236) and ihe other to
current providers (TEMP 2237), outline the expanded provider enroliment requirements

the Investigations and home visits that will be necessary to prevent fraud, and the
consequences of committing fraud.

?
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All County information Notice No. 1-69-09
Page Two

It is anticipated that these informational docurnents, which are attached for your
information, will be sent to all current IHSS recipients and current providers statiing
Monday, October 5, 2009 through October 12, 2009. A blank SOC 426 will be attached,
along with the informational documents, to assist all current providers in beginning the
enrollment process. - ‘

CAMERA-READY COPIES AND TRANSLATIONS OF FORMS

Counties may access camera-ready versions of English forms referenced in this ACIN
on CDSE’ Forms/Brochures web page at;

htto:/Aww. dss.cahwnet.covicdssweb/P G183 bt

Questions about accessing the forms may be directed to Forms Management Unit, at
FMUdss@dss.ca.gov.

We are in the process of translating the forms. Language Translation Services (LTS)
will make available camera-ready copies of Spanish, Armenian, and Chinese translated
as soon as they have been completed. You may access these translated forms and
letters, at hitp://www.dss.cahwnet gov/cdssweb/FormsandPu_274.him. '

Your County Forms Coordinator should distribute translated forms to each program and
location. Each county shalf provide billngualinterpretive services and written
translations to non-English or limited English proficient populations as required by the
Dymally Alatorre Bilingual Services Act (Government Code section 7290 et seq.) and by
state regulation (MPP Division 21, Civil Rights Nondiscrimination, section 118).

Should you have any questions regarding these informational documents, contact the
Policy, Legislation and Litigation Unit, Adult Programs Branch, at (916) 229-4000.

Sincerely,

Original Document Signed By:
EVAL. LOPEZ

Deputy Director

Adult Programs Division

Attachments

.67
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STATE OF CALUFORNIA —~ HEALTH AND HUMAN SERVICES AGENCY CALIFORNIA DEPARTMENT QF SOCIAL SERVICES

TOFINHOME SUPPORTIVE SERVICES (IH59) RECIPIENTS - .7

Ay e 1

About you:

As you may already know, recent changes fo California’s budgef have caused some
changes in State law that may affect you.

In these hard fiscal times it has been essential for government to focus resources and
increase aftention to accountability and fraud prevention...The Budget Act included
reforms to significantly strengthen. efforts to reduce and preven’t fraugi In this fast-

© growing program. Speciiic reform measures include: ;

Implementation of rigorous anti-fraud efforts that require: ( all prow M%@gﬁéurren’c and
new applicants) to altend an orientation and be flngerpnnted durlrfg %V ~10 (2) HSS
recipients to be fingerprinted, (3) timesheets to be signed under a5t glement ./
acknowledging that false timesheets are subject to ¢ivil penaliies, andw(‘ck) i} ngerprlnts of
poth the recipient and provider on timecards, In addition, this reform con'iponent would
generally disallow provider checks from being sent to post office box addresses and
would authorize case reviews, targeted mailings, and un-announced home \113:’(3

[n order {o promote program integrity within the IHSS Program, effective immediately,
recipients may be subject fo unannounced home visits from the county, the California

"Department of Health Care Services (DHCS) AuditE and Mvestiganons staff, and/or the
California Department of Social Services (CDSS). Recipients and/or providers may also
raceive letfers identifying program requirement concerns from DHCS, CDSS, and/or the
county.

‘I‘he purpose af the visits and letters is to ensure that program requlremems are belng"—“‘
followed and that the. authorized services are necessary for you to remain safely in your
home. The visit wil| also vé*i'IIy that the authorized services are being provided, the
guality of those servrces Is cebtable and tha’c your well-heing is protected.
'_/_f t
Therefore it's Important to know that if fraud is substanﬂated it will be prosecuted as
Medi-Cal fraud, Please cooperate with the county or State staff conducting the
unannounced home vusxt to avoid possible termination from the IHSS program.

Ty
v.. 3@1

About your provider(s):
There has also been a recent change in State Jaw that affects your current IHSS
provider(s). Any person who provides services, or who wanis to provide services, to an

IHSS recipient(s) must complete the following four steps by July 1, 2010 before he/she
can receive payment from the (H8S Program for providing servicas.

1. Complete and sign the newly revised IHSS Program Provider Enrollment Form, and
return it in person to the county.

TEMP 2236 (09/09)



OCT. 9.2015 1:50PM LEGAL SVCS. NO. CAL, NO. 2858 P. 69
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2. Provide fingerpiints and undergo a criminal background check by the California
Department of Justice. Providers with felonies and serious misdemeanors will not
be eligible to be an IHSS provider.

3. Attend an [HSS Program Provider Orientation presented by the county.
4. Sign an [HSS Program Provider Enrollment Statement,

Your cutrent [H8S provider(s) must complete all of these steps by July 1, 2010, The
county will notify you when your provider(s) has completed them,

If your provider has not completed all of the steps by July 1, 2010; he/she will no longer
be eligible to receive payment from the IHSS Program for providing services for you. If

you have not received notice that your provider has complete.jc‘ii"ég”ll of the l’&quired steps
Ry July 1, 2010, you will have to choose another person to prdmjg‘ig}ya%%wice& If you
need help finding another provider, contact your county IHSS Offi@%p ]

[

HSS Pubfic

o8 4.
PN
S

Authority. RE N

NN e
ST IO Wef s il S S e e e N e
BeialVars fiat if.yoll chooseé té contintie ta receive seivicsfrirh & ineligiie. providsr
e e LI L YL L T TR T P P SN U e oy e T %
| SHeR U R 200" Volr will Fave 1. payfor fhose s’en‘nces.-.fron'nsvow"owﬁ'moné'V- P

Effective November 1, 2009, if you decide to have someone provide services for you
who wag hot an IHSS provider hefore October 31, 2009, that person must complete the
four enrollments steps and be approved by the Caunty or Public Authority before they
can receive payment from the IHSS Program for providing services. If you choose to
recelve services from someone who has not gonie through the official dpproval process,
you will have to pay for any services you get from that person with your own money.

If you have any questions about the new provider requirements, contact your county
IHSS Office ar IHES Public Authority.

v
. .
e Pyt
v

If you do not understand this {fiformation or notification, cal your county worker. You
.« . Vi) SR ., .
have the.rightio mtem;gtg;ﬁservmes«prowded by the county at no cost to you.
AT gl 7 \,\‘-:.)_ .

'y \

- I Y '

Si no entiende la informacion o notificacién, péngase en contacto con el trabajador social de su condado,
El condado deba proporcionarle el servicio de hterpretacion en forma gratuita.

(Spanish). .

Xl
al
P

Bpt wyu hignpdmgyut shp hwulpuoioud hnshgtp hmuﬁlhl &b quuurh wmouniyuy b,
&puu.[pﬂ;g nthbip wowbg J&wminh pupgunijsh buugnipyulig, np dbq Yupdh quajunh Yoapuihg
rmeniar
- RS R A P AR, REEERA TEA BER, SRR st e
RABABRE,

(Chinese)

TEMP 2236 (09/00)
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T0: . CURRENT IN-HOME SUFPORTIVE'SERVICES (1958) PROVIDERS . 7 #™7mr ™

o e A T o R e ey Py S e Bactrnl M L WP o4

o

L

As you may already Know, recent changes to California's budget have caused some changes in State law
that affect you as an IHSS provider, as well as anyone you provide HSS for.

About you;
Any person who provides services to an IHSS recipient(s) must complete the steps outlined below before

he/she can continue to receive payment from the IHSS Program for providing services.

ol mis€coriniete.all of the steps by.July.1, 2010+ if yeu have ot completed:all of tis By Juj 1201

yolu Will o lorider Be:eligible to' réceive paymbnt o the IHSS Frogram for.broviding Services, * ~
o

STEP 1. Complete and sign the newly revised [HSS Program Provfdaﬁ%ﬁﬁﬂlmen

and return it in person to the county IHSS Office or IHSS Pf.l’b,lfc_ Autharity:

b ".I‘ My il “: 1
0 Ablank copy of the SOC 426 is enclosed with this nofice, 'dﬁ%‘g.‘. d Y
0 You must report on the SOC 426 whether you have been convicted 8t Caxtain criffés that

would make you ineligible to receive payment from the IHSS Program '%gff?ﬁrq}?‘fdiﬁg services.

O Itis important that you read the 8OC 426 carefully andfg at all of your responses are
complete and truthful because the information you providemwill be verjfied by a ctiminal
background check that you must also go through as part'fithe providerenrallment process

o i

(See Step 2.). ‘ \'\:,3:@;,‘,4;} ,

. STEP2. Be fingerprinted and go through a criminal background check by the California
Department of Justice.

0 The county will give you instructions on how fo get fingerprinted when you turm in the
completed and signed SOC 426. Do not try to be fingerprinted until you have received
instructions from the county. : -

0 You can get fingerprinted at some local law enforcement agencies (Police or Sheriff
Depariment) or at businesses that offer digitally scanned fingerprinting (Live Scan) services,
The courity-will give you a list of nearby locations.

Lt State law requires that you pay the costs for fingerprinting and the criminal
background check from your own money, Fees vary depending where you choose to
get fingerpri_r_Lt’edﬁ;%however,*t“he cost is about $70.

a ‘TH@backgrod‘@ﬁ%H{ck will verify that you have not been convicted of any crimes that would
* make you Inelidgig;gg to receive payment from the JHSS Program for providing setvices. For
N eﬁaﬁn%g@?mdivldualsﬁ with felonies and key misdemeanors will not be eligible to be IHSS

- wﬁ%@y_l ars,”.
R ‘

STEP 3. Go to an [HSS Program Provider Orientation given by the county,

0T l‘i’éiﬁ‘ciunty will tell you when and where you can attend an ofientation session.
[} The orientation will present information about the JHSS Program and the rules and
requirements for being a provider, ‘

STEP 4. At the end of the Provider Orientation sesslon, sign an IHSS Program Provider Enroliment
Agreement (S0OC 8486). .

0 By slgning the SOC 846, you are stating that you understand and agree to the rules and
requirements for being an IHSS provider.

TEMP 2237 (09/09)
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' Onge you have completed these steps and you have been approved by the County or Public Authority to be
an IHSS provider, as long as you are an aclive provider and your criminal background check remains clear,
you will continue to be eligible to provide services for any |HS8 recipient,

Abaut vour reciplent(s):

Recipients of IHSS services are receiving a similar mailer to provids information an budgetary and statutory
changes,

¥
MY

In these hard fiscal times it has been essential for government to focus resources arid,increase attention to
accountability and fraud prevention... The Budget Act included reforms to significan{ly’ strengthen efforis to
reduce and prevent fraud in this fast-growing progra. Specific reform measurggiihclude:

- : % ,"'V b
Implementation of rigorous anti-fraud efforts that require: (1) all providers {cuirrent and npplicants) o
attend an orientation and be fingerprinted during 2009-10, (2) IH88 rscipienté‘ifé‘a;ge fideTprinted, (3)
timesheets to be slgned under a statement acknowledging that false fimesheats argisubject to ciyil’
penalfies, and (4) fingerprints of both the recipient and provider on timecards. In &4 Q;gion, this ”[g»fd’fm
component would generally disallow provider checks from being-sent to post office bb'%{%ﬁdgggéés", and
would authorize case reviews, targeted mailings, and un-announced home visits, L

'\,.'.‘" h;‘»%‘ nh

(n order to promote program integrity within the 1H8S Prograim, effeé‘i'v%‘ Immediately; racipients may be
subject to unarinaunced home visits from the county and/ar the California Bepartméfit.of Health Care
Services Audits and Investigations; and letters identifying possible conceriy By, the California Depariment of
Social Services (CDSS), the California Department of Healih Care Servicas {DHES), or a combination of
the three. Additionally providers may, be subject o lefters idenfifving nossible concems if program
reduirements are not being fallowed.
The purpose of the lefters and visits is to ensure that program requirements are being followed and that the
authorized services are necessary for that recipient to refain safely in his or her home. The visit will also
verify that the authorized services are belng provided, the quality of those services is acceptable, and that
the well-being of the recipient is protected.

TOETSIOS I 15 sUpStn Rl g EWil b proseclted 85 MEECAL Hatd: B lease: coohEralE With e 6a T,
Sy ! W S By ey o e Ty L 72T S YN M IR TIAL I TUCN Y T IRt AP T A PRl ", e A el PR W [ H
SState SHaSan ieting'thie unantivunced: Home{1si 18 aVpl Hossible términation.froy Hie 19SS Broaramy

If you have any questions,abc;ﬁ"f%eﬁfgw pravider requitements, contact your county [H8S Office or |HSS
Public Authortty. DA

N
N
a}. a3
¢

If you do pot undéistand thxé; information or nofification, call your county worker, You have the right to ,

‘‘‘‘

interpratgr servicas%rqvigied b_’y‘?;)t‘he county at no cost o you.

ey
I

A
707, TN
it e

=y

H ' 3 vr C e, » s " s
Si.no entlende la inforrwacién o nofificacisn, péngase en contacto con ¢ frabajador social de.su condado.
El condada debe proporcionarle el servicio de inferpretacion en forma gratuita,
{Spanish)

Bk wyu higopuguwi sbp hwubpotboud hwgkgly Lurugy by Abq quitfurh wwoumiyughl,
bponnibip mitp winwebyg JSwndwb rupglwbihsh dwpuwympyubg, nn &kq lpnmdh quitfwnh Ynlhg
(Armerian) '

A0 e B P B AR P AT AR, AT A R, BRI AR
EOEA B, .
(Chinese)
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BTATE OF CALIFORNIA -HEALTH AND HUMAN SERVICES AGENCY CALIFORMIA DEPARTMENT OF 8OGIAL SERVICES

IMPORTANT INFORMATION FOR PROSPECTIVE PROVIDERS ABOUT THE
IN-HOME SUPPORTIVE SERVICES (IHSS) PROGRAM PROVIDER ENROLLMENT PROCESS
An IHSS provider is someone who gets paid to provide services to a person who receives in-home
supportive services under the IHSS Program, If you want to become an |HSS provider, you must
complete all of the steps outlined below bsfore you can be enrolled as a pravider and receive payment
from the IHSS Program for providing servicas.

STEP 1. Complete and sign the IHSS Program Provider Enrollment Form (50C 426), and
return it in person to the County IHSS Office or IHSS Public Authority.

« Get a blank copy of the SOC 426 from the County IHSS Office or Public Authority. Read
the information carefully before you complate the form.

» Complete the SOC 426 form and answer all questions campletely and fruthfully, You must
report if you have been convicted of any crimes that would not allow you o provide
setvices, ~

» Bring a L}, government issued picture 1D AND an original Social =ecurity card. If you do
not have a Social Security card you may show the original official letter from the Social
Security Administration (SSA) showing yaur Social Sacurity number (SSN}).

» The information you provide on the Provider Enroliment Form (SOC 426} will be verifiad
by a criminal background check by the California Department of Justics (DQJ). The
criminal background check is required to be a pravider (See Step 2),

STEP 2. Be fingerprinted and go through a criminal background check by the California
Department of Justice. -

» The County IHSS Office or Public Authority will give you instructions on how to get
fingerprinted when you turn in the completed and signed SQC 426, Do not fry to be
fingerprinted unil you hava recejved instructions from the county.

« You can get fingerprinted at some local law enforcement agencies (Police of Shariff
Department) or at a business that offers digitally scanned fingerprinting (Live Scan)
services. The County [HSS Office or Public Authority can give you a list of nearby locations,

» State Jaw requires that ydu pay the costs for fingerprinting and the criminal backgraund
check. Fees vary depending where you choose ta get fingerprinted: tha costs range from
$40 to $90. .

+ Itthe background check verifies that you have not been convicted of any Tier 1 or Tier 2

crimes, proceed o Step 3.

» [f the background check verifies that you have been convicted of any Tier 1 or Tier 2
criimes, please read the sections on the next pages,

QG 8T (111) PAGETOF 3
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I;f._;,l(.}L:I-haVE! been convicied of, OR incarcerated fallowing a conviction for, either a Tier 1 O!‘Ti&l; 2 ::rimé
WITHIN THE PAST 10 YEARS, you are NOT eligible to be enrolled as an IHS8 provider or to receive
payment from the IHSS program for providing suppartive servicas.
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Tier 1 criinés inclide: . ! If you have a convidtor Tateany of: the Tigr. 1
-w.;' ':"".‘ T " v . e . ' ) 3 i ! i 3 )

Y O - i onlf&n tha past 10 yehrs jou aigNOT slgible
% Spéciiedabuse.of  child (Pénal Cade’ i To be'd provider, - L
;‘ . L ' ' »

‘\
[ )

L EGSsEI Ry T
&, A, 0f aft eldér or déeperident adult (E¢; » . Youare NOT eligible sven'ifiydii hiada:
Bl t dedffom: .

v
\

S Sgetion:ggs)or: :

. Seationaes)io e "];ﬂi‘ég‘»‘:{;‘cﬁimeﬁhéﬁWaey_e)'épﬁi}
3 Eraq‘d\:éi'é;aiﬁst'aﬁ@b\/emmen’;-h‘e_aljth Cdrerar-, | SRR
Yy -“
i
:

‘. O yaurtedard, L L. o
L SupPaRtive services prograrty, T L T T TR LT,
!"-l,, » ' - Wy ‘u)..;.l"r’) -, ! LT K , ’ . - B . ) (., u " . . L . "‘. 3:_ N

: e _. e o e e ey , N

i 2 crifes ihtlude: - If you have a Conviction. for &fiy of thé  Tier 2

i
Hiisad ho oo | brimes in the pasti0Yearsyou maylhs.
ﬁtﬂgr;%@gﬂéus felony; a3 specified . 4 eighlas R
iort.667.5(c}, and PC: sectiaf SR L
"‘”- N 2 N i

A
{
H
b

L. "‘."i'..[._.,,'g'é:-‘-z‘('g)",’ Syl
Atlgiyo

8

1 yaur Tier 2 crime Kas beegi or can be -

expunged from Your record.”.
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Expungement for Tier 2 crime;

. If you have a certificate of rehabilitation or an expungement for a Tier 2 crime, you may be
- eligible to be an IHSS provider. Provide coples of your certification of rehabilitation or
documentation regarding the expungement with your completed SOC 428,
»  Ifyouarein the process of having a crime expunged, you should complete the expungement
process hefore continuing the criminal background check,

Individual Waiver of Exclusion for a Tier 2 crime:
An individual waiver allows you to Rrovide services ONLY to a speclfic recipient who chooses to hire youy
in spite of your eriminal conviction (5} and he/she requests an individual waiver,

»  Arecipient must request and submit the Recipient Request for Provider Waiver (SOC 862)
to the Countty [HSS Office ta allow you fo provide services,

+  The [HSS recipient who wants to hire you must be told of your conviction: hewever, he/she
will be directed fo keep the conviction information confidential,

SQC 847 (144) FAGE2OFa
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Generﬁ,l Exception for a,ﬁ%g cx:ime:
An individual who has been found ineligible to be enrolled as a pravider based on a conviction for &
Tier 2 crime, but who wishes to be listed on a pravider registry, may apply for a genetal exception of the
exclusion,

«  Apply for a General Exception by completing the IHSS Applicant Provider Request for
General Exception (S0C 863) form.

e Youwil be required to provide backup documentation, e.g., employiment history, personal
references, efc., 1o suppott your request for a general exception,

If you have heen disqualified based on a Tisr 1 or Tier 2 conviction, you may request a copy of your
criminal offender record information (CORI) from the county. Please be advised that the CORI can
ONLY be used for this enrollnient process,

If the information on your criminal background is incorrect, you can dispute the information
through the DQJ record review process.

The DOJ record review process includes submitting fingerprints, paying a processing fee and
following the instructions found on the DQJ website at hitp://aq.ca.qovffingerprints/secutity.php. If
there is ctiminal informatfon on yout record, a Claim of Alleged Inaccuracy of Incampleteness
(FORM BClI 8706) will be included along with the response,

STEP 3. Go to an IHSS Program Provider Qrientation given by the county.

» The County IHSS Office or Public Authority will tell you when and whera you can attend
an ofientation session.

» The orientation will give you important information about the IHSS Program and the rules
and requirements for you to follow as a providet.

STEP 4. At the end of the Provider Orientation session, sign an IHSS Prograrn Provider
Enrollment Agreement (SOC 846), '

« By signing the SOC 848, you are saying that you understand and agree to the rules and
requireinents for being a provider in the 1HSS Program.

You should maintain coples of all documents you submitted and any that you received from the county
for your records.

Once you have successfully completed these four {4) steps and you have been approved by the county
or Fublic Authority to be an HSS provider, as long as you are an active provider arid your ctiminal

background check remains clear, you will continue to he eligible to provide services for any IHSS
recipient,

If you have any questions about these provider entoliment requirsments, contact your Gounty IHSS
Office or IHSS Public Authority.

B0 Ba7 QU11) FAGE 30OF 8
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property for sale with the same real-estate agent, have distinct relationships
with the listing agent. In contrast, §§ 3.15 and 3.16 concern relationships ir
which an agent acts on behalf of multiple prin¢ipals in the same transaction
or matter. As stated In § 3.15, a subagent acts for multiple principals that
are hierarchically stratified: a subagent is appointed by an agent and owas
an agent's dutles to the appointing agent; the appointing agent owes an
agent's duties to that agent's own pringipal, to whom the subagent
additionally owes an agent's duties. A subagent acts subject to the primary
control of the appointing agent and the ultimate control of the appointing
agent's principal, For further discusslon of control and responsibility within
relationships of subagency, see § 3.18, Comment d. As stated in § 3,16, an
agent for coprincipals acts foi more than one principal in the same
transaction or other matter, Coprincipals are not hlerarchically stratified.

An agent's relationships with multiple principals may avolve. For example, a
subagent may become an agent for coprincipals if the subayent's appolnting
agent and that agent's principal become coprincipals. It is also possible for
the same agent to have more than one such relationship as to the same
transaction or matter, for example If a subagent Is an agant for another
party in the same transactlon or matter. Under some circumstances, such
multiple representation may breach the duties that the agent owes to some
or all principals. See § 8.03.

When an agent represents more than one principal, the principals’ interests
may conflict. For example, an agent who represents only prospective
purchasers of property may have more than one customer who is or may be
interested in being the sole purchaser of the same property. Conflict among
the interests of principals may also be present when an agent acts on behalf
of more than one principal in the same transacton or matter, as when a
real-estate agent acts on behalf of the saller and the purchaser of a
praperty. An agent who 50 acts is commonly terméd a “dual agent.” See g
8.03 and & 3.15, Comment £, The interests of an appointing agent in a
subagency relationship may also conflict with interests of that agent's
principal, See & 3,15, Comment b,

An agent who represgnts principals whose interests conflict may breach the
fiduciary duties that the agent owes to principals on whase behalves the
agent undertakes to act. As a fiduciary, an agent may not act without the
principal's consent on behalf of anokher principal when there Is a substantlal
rigk that the agent's actlon on behalf of one princlpal would be materlally and
adversely affacted by action by the agent to fulfill dutias owed to another
principal, See § 8.03. By so acting without a principal's consent, the agent
risks forfeiting compensation due from that principal. Sea § .03, Commaent
d. On other remedies against the agent avallable to tha principal, see § 8.03,
Comment d, and § 8.01, Comment d.

It a particular intermedlary or other actor does not act as an agent as
defined in § 1.01, the legal consequences of conflict among partles' interasts
imay be lessened if the actor does not owe an agent's duty of loyalty to
parties linked by the actor. Statutes In some states define a category of
“transaction brokers” who may act without agents' dutles in real-estatn
transactions, See § 3.15, Comment £, for discusslon of these statutes.

Like all relationships of common-law agency, relationships among agents and
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multiple princlpals do not exist unless the parties manifest assent or

otherwise consent to their creation. See § 1,01, Comment d. An agent's
relationship with multiple principals may e terminated by a principat or by
the agent. See § 3.15, Comment ¢, an termlnation of subagency and § 3.16, .
Comment ¢, on termination of authorlty when an agent represents
coprincipals,

¢ Amblguous relationships. In ome comrmon sltuations, the (egal
relatlonships among parties are ambiguous because it is unclear whether an
actor is an agent who acts for one party to a transaction, a subagent, an
agent whe acts for more than one principal, or Is a provider of services whao
dees not act ag agent or subagent for any party to the transaction. Popular
or commerdial usage of the terms “agent” and “broker” does not control how
a particular actor is characterlzed for legal purposes. See § 1,02, Amblgulty
may also result when payment for an intermediary’s services is not made
directly by the person who receives the services,

The same actor may occupy different roles at successive points In an
ongoing Interaction among the same parties, This fact contributes to
ambiguity. It also provides the key to determining the legal relatlonshlp that
an intermediary actor has with each party because it disaggregates an
ongoing interaction into discrete relationships, For exémpla, @h insurance
intermadiary who obtains a policy from an insurer on behaif of a prospective
insured acts as the prospective insurad's agent. The same Intermedlary may
act as the insurer's agent in recelving premium payments from the insured.
Similarly, a travel intermediary who purchases a plane ticket for a
prospective traveler acts as the prospective traveler's agent In buylng the
ticket. If an alrfine authorizes the Intermedlary to Issue tickets on its behalf
and to collect and hold customer payments, the intermediary acts as the
airline's agent in so doing.

In the insurance industry in particular, statutes and common practice often
reflect well-settled understandings about agency relatlonships. An Insurance
intermediary who applies for or procures insurance coverage on behalf of a
prospective insured is genarally tarmed an insurance “broker” and
characterized as the agent of the prospective insured in the insuranca
application. Additlonally, an insurance broker may subsequently be treated
as the insured's agent for purposes of receiving and giving notice. A broker
owes no special allegiance to any particular insurer, However, when an
insurance polley is isstied by an insurer through a broker, the broker is
treated as the Insuret's agent who rmay bind the insurer within the scope of
the broker's authority. An “indepandent” insurance agent who represents
several insurers is generally, like an insurance broker, characterized as the
insured's agent in procuring or applying for insurance. An Insurance “agent”
(who Is not an “independent” one) generally has a fixed relationship with one
insurer whorm the agent represents and to whom the agent owes duties and
allegiances. To determine whether an intermedlary acts as an “agent” or as a
“broker,” it is relevant whether the insurer or the prospective Insurad calls
the intermediary into actlon, whether the insurer or the prospective Insured
controls the intermediary's actions, and whether the intermediary represents
the insurer's or the prospective insured's interests. Soma authorlty
¢characterizes common relationships in insurance transactions as Instances of
“dual agency” because an Insurance “agency” often represents both insured
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and insurer. This practice may be sufficiently common that congent to the
agent’s dual status may be implied, Moreaver, If an insurance agent acts as
authorized, the ag%nt may fulfill the dutles owed to beth insurer and Insured.

If characterized as the agent of insurer or insured, an insurance
intermediary may becorne a designated channe! for communication between
them. As the insurer's agent, the intermediary may receive notifications of
claims under the policy made by the insured. As the insured's agent, the
intermediary may receive notifications made to the insured by the Insurer,

-such as disclaimers of ¢overage.

Illustrations:
Lllustrations:

1. P obtains a policy of car insurance written by T Insurance Co, through
A, an insurance broker. A knows that in the application for insurance P
has stated that P alone regularly drives the car. A knows that this
statement is untrue because A knows that P's ¢hild, whose driving racord
Is much worse than P's, also regularly drives the car. T Insurance Co. is
not charged with notice of the fact, known to A, that P is not the car's
sole driver because A does not act as T Ingurance Co.'s agent in
obtaining the policy for P. T Insurance Co, may be able to avold the
policy. On imputation to a principal of notice oF facts known to an agent,
see §§ 5.03 and 5.04.

2. Same facts as lustration 1, except that P provides accurate
information in the policy application, T Insurance Co. issues the policy to
P and notifies P that premium payments sre to be made to A. As
directed, P makes premium payments to A. A does not remit the
payments to T Insurance Co, T Insurance Co. seeks to cancel P's policy
for nonpayment. T Insurance Co. may not cancel P's policy for
nonpayment. P pald the required premiums to A, designated by'T
Insurance Co. to receive them on its behalf, See § 6.07(2).

Ambiguity about roles may also be present in the group-Insurance setting.
When an employer administers a group~insurance policy that has been
Issued by an, insurance company, i may be argued that the employer serves
as the insurer's agent for some purposes while also serving as its employees'
agent for othaer purposes. For example, an employer may be characterized
as the insurer's agent if it performs administrativa furictions, such as claims
processing, on behalf of the insurer. Alternatively, an employer may be
characterized as acting to serve its own interests or those of its employees
when it participates in the administration of a group-insurance plan,
Although cases are divided on how best to characterize the employer's role,
whien ERISA is applicable to the insurance henefit it may preempt otherwise-
applicable state law characterizing the role served by the employer. ERISA
gives effect to'a plan's designations of ﬁéluciary status and requires that
duties be discharged In accardance with the documents and Instruments that
govern a plan insofar as they are consistent with the statute itself,

For discussion of ambiguous relationships in tha context of real-estate
transactions, see § 3,15; Comment f,

d. Termination of actual and apparent authority, The actual autharity of an
agent who acts for multiple principals may be terminated on any of the
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bases applicable to an agent who acts for a single principal. Each of the
multiple principals may terminate the agent's authority to affect that
px:lnclpal’s legal relations by a manifestation of revocation, notwithstanding
any agreement among the principals or among the principals and the agent.
See § 3.10(1) and § 3.16, Comment ¢, Likewise, the death, cessation of
existence, suspension of powers, or loss of capaclty of any of the principals
terminates the agent's actual authority as to that principal as stated in §
3.07(2) and (4) and § 3.08(1) and (3). For discusslon of this point in the
context of subagency, see § 3,15, Comment e, Even when one principal has
revoked authority, an agent may have actual authority to act on behalf of
principals who have not revoked the agent's authority. See § 3.16, Comment
(o

Authority may be made Irrevocable as stated in 6§ 3.12 and 3.13. On
revocation by shareholders who are parties to voting agraements, see §
3.16, Comment ¢

Terminating the actual authority of an agent for multiple principals does not
in itself end any apparent authority that the agent holds. An agent's
apparent authority ends when It is no longer reasonable for the third party
with whom the agent deals to beliave that the agent continues to act with
actual authority. See § 3,11.

e, Multiple agents. A principal may consent to a relationship of agency with
more than one agent, Including representatlon by multiple agents in relation
to the same transaction or other matter. Relationships among multiple
agents are often hierarchical, as in an organization peopled by superior and
subordinate agents. See § 1.03, Comment ¢, The relationship among
superior and subordinate coagents is not a relationship of subagency. See §
1.04, Comments h and /.

A principal may also structure a relationship among coagents to provide that .
the agents must act jointly to take action. For example, a corporation may
require the signatures of two officers to effect certain transactions.

Reporter's Notes

8. Comparison with Restatement, Second, Agency.This topic consolldates the
- treatment of related concepts that appear in more dispersed fashion in
Restatement Second, Agency. Except where noted, the substance is
comparable. Restatement Sacond, Agency § 14L covers the “Ambiguous
Principal,” part of the subject of Comment ¢, '

¢. Ambiguous relationships. This Comment does not disagree with the
analysis in Restatement Second, Agency § 14L, but Its coverage Is broader
In scope. Section 14L(1) providas that *[a] person wio conducts a
transaction between two others may be an agent of both of them In the
transaction, or the agent of one of them only, although the agent of the
other for other transactions, or the agent of one for part of the transaction
and the agent of the other for the remainder,” Section 14L(2) states that
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“[ulnless otherwise agreed, one who has recelved money or other property
from another to be pald or transferred to a creditor of the other is the agent
of the other and not of the creditor.”

Whether @ person doing busingss as a “loan broker” acts as an agent of a
prospectlve borrower is a fact-dependent question. See Armald v. United
Cos. Lending Corp., 511 $.E.2d 854, B65 (W.Va.1998) (loan broker not
agent of borrower absent some proof that borrower had right to, or did,
exercise some control over broker's conduct).

On the terminology of “broker” and “agent” in the insurance context, 5ee,
e.g., Independent Fire Ins. Co. v. Lea, 782 F, Supp. 1144, 1157 (e.D. La.),
aff'd, 979 F.2d 377 (5th Cir.1892) (for purpose of placing insurance
coverage for Insureds, general insurance agent acted as a broker and as
insureds’ agent; general insurance agent was llcensed by several ¢ompanlas,
was not obliged by plalntiff Insurer to refrain from soliciting Insurance from
other insurers, and had no authority to bind with respect to risk for which
application was made prior to insurer's approval of 2 policy); Dreiling v.
Maciuszek, 780 F.Supp. 535, 539-540 (N.D.I1.1991) (broker for marine
insurance acted ag agent for insured and not as agent for insuret, having
obtained competitive bids from 3 insurers and recommending lowest to
insured); City of Lawrence v, Western World Ins. Co., 626 N.E.2d 477, 480
(Ind.App.1993) (insurarice broker who represents several insurers is
normeally treated as agent of applicant for insurance, but broker may blnd
insurer within scope of broker's authority when policy is {zsued).

On the criterla for determining whether ant insurance intermediary acts as
broker or agent, seae Progressive N, Ins, Co. v, Airborie Express, Inc., 2005
WL 1712396, at *8 (D.Md.2005) (applying Maryland law; determinative
whether insurer or insured called intermediary Into action, whether insurer
or insured controlled intermediary, and whose Interests intermediary acted
to protect); Royal Maccabees Ins. Co. v. Malachinski, 161 F.Supp.2d 547,
852 n.2 (N.D.IIL.2001) (applying inois law) (same; court rotes that
question of who pays intermediary's commission should not be given welight
hecause Illineis permits insurers to pay brokers), If an intermediary acts
under the control of an Insurer In Issulng insurance policies, the intermediary
acts as the insurer's agent. See New York Marine & Gen. Ins. Co. v,
Tradeline (L.L.C.), 266 F.3d 112, 122 (2d Cir.2001) (company that supplied
and shipped comrmoditles authorized by Insurer to issue “evidences of ’
insurance” to its customers o that they might make direct clalms against
insurer for loss of or damage to insured cargo; commodity company acted as
nsurer's agent in issulng evidences of insurance because it acted undar
insurer's control, which sgt‘premlums when coverage was requested).

Analogizing them to insurance agents, travel agents have been characterized
as the agents of aitlines and other service providers for whom they Issue
tickets to customers. This question arlses In a varlety of contexts. Sae, a.g.,
Winois Corporate Travel, Inc. v. American Airfines, Inc., 806 F.2d 722, 725
(7th Cir.1986) (for purpose of determining whether ilegal resale prica
maintenance has occurred, travel agent actad as agent of airline in booking
flight and issuing ticket); Carnival Cruise Linas, Inc. v, Goodin, 535 So. 2d
98, 103 (Ala,1988) (for purpose of award of punitive damages against cruisa
line, travel agent acted as crujse lipa's agent; knowledge of agent that
plaintiff was confined to wheelchalr and was concerned about

~
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accommodatlons aboard ship s imputed to cruise ling); State ex rel. Elson v.
Koehr, 856 5.W.2d 57, 61 (M0.1993) (for purpose of ¢corporate-venue
statute, agents who sold tickets for alriine were its agents); Rappa v.
American Alrlines, Inc,, 386 N.Y,S.2d 612, 614 (Civ.1978) (court finds that
travel agent acted as agent for alrline from whom plalntiff purchased ticket
when travel agent and airline had sales-agency agreement; airline liable to
pay refund to plaintiff after airine paid refund to agent who went out of
businass without either returning refund to airline or paying it to plaintiff). In
other sltuations, courts have analoglzed a travel agent to an insurance
broker or, reasoning differently, have characterized a travel agent as the
customer's agent. See, e.g,, Hodes v. 5.N.C. Achille Lauro ed Altri-Gestione,
858 F.2d 905 (3d Cir.1988), abrogated on other grounds by Lauro Lines
S.R.L. v. Chasser, 490 U.S, 495 (1989) (resolving whether a forum-selection
clause printed on cruise-ship tickets Is enforceable agalnst passenger, court
holds that travel agent who sold a cruise package acted as traveler's agent:
in acquiring and halding tickets); Simpson v. Compaanie Nationale Air
France, 248 N.E.2d 117, 119-120 (Il1.1969) (court holds that travel agent
acted as agent for traveler in acquiring airline ticket when agent lacked duty
of loyalty to airline and planned trip for traveler, acquiring numerous
services for traveler; airline not fiable to refund cost of alr travel to traveler
after traveler became IIf and canceled trip but travel agent, soon to file a
voluntary petition in bankruptcy, had never paid any money recelved from
traveler to airline). See also Al Harby v. Saadeh, 816 F.2d 436, 438 (Sth )
Cir,1987) (determining that travel agent acted as broker who sold tickets for
many alrlines and was not controlled by any cne airling or group of alrlines,
court holds that travel agent did not ¢t as agent: of airline on which plalntiff
purchased “open return” ticket but was not told that return might be difflcult
to arrange because airline operated only 1 flight per week; no showing of
sales agency or other agency agreement). For recognition that a travel
agent may act as agent for both traveler and provider of travel services, see
Levine v. British Overseas Airways Corp., 322 N.Y.5.2d 119, 122 (Civ.1971)
(airlina’s payment of refund to travel agent does not satisfy aitline’s
obligation to customer; court holds that agency relationship between travel
agent and customier ended after customer purchased ticket),

Statutes specifying agency relationships in transactions In Insurance are not
uniform. Statutes In several states characterize insurance “agents” ag the
Insurer's agent and insurance “brokers” as the Insured's agent, while also
providing that an insurance biroket who is authorized by an insurer to deliver
an insurance policy to an insured shall also be deemed to have been
authorized by the insurer ko receive premium payments on Its behalf. See,
e.4., D.C. Code § 31-1131.02 (2005); N.C. Gen. Stat. § 58-33-20(a) and (b)
(2003 & Supp. 2004). Some statutes provide that any persan who solicits an
application for insurance shall, In disputes between insured and Insurer, be
treated as the agent of the insurer who issues a policy. See, a.g., Ohio Rev,
Code Ann. § 3929.27 (2004 & Supp. Z2005) (treated as Insurer's agent
despite any contrary provision in policy or application); Or. Rev, Stat, §
744,165 (2003) (contrary provisions In policy or application not effective;
inapplicable to contract of group insurance that provides otherwise); W.va.
Code § 33-12-13 (2004 & Supp. 2005). See also St Paul Reinsurance Co. v,
Commercial Fin, Corp., 144 F.5upp.2d 1057, 1076-1078 (N,D.Inwa 2001)
(characterizing insurance broker as agent of surplus-lines insurer on bagis
that broker acted as insurer's soliciting agent under Jowa Code § 515.123
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although other provisions in statute applied specifically to surplus-lines
carriers), Some statutes explicitly provide that the same Insurance
intermediary may act both as an Insurer's agent and a broker. See, #.g.,
Cal. Ins. Code § 1732 (1993 & Supp, 2005) (*[a] person licensed as a fire
and casualty broker-agent acting as an Insurance broker may act as an
insurance agent in collecting and transmitting premium or return premium
funds and delivering policies and other documents evidencing insurance.”),
Some statutes provide that an insurance broker may act as an insurer's
agent for the purpose of collecting premiums but do not use the “broker-
agent” terminology. See N.Y. Ing. Law § 2121 (2000 & Supp. 2005); Va.
Code § 38.2-1801 (1950 & Supp. 2005), Some statutes supplant oldar
terminology with new terms, such as “insurance producer.” See Minn. Stat, g
60K.31(6) (2005) (defining “insurance producer” as “a person required to be
licensed under the laws of this state to sell, sollcit, or negotiate insurance.”);
N.J. Stat. Ann, § 17:22A-28 (2006) (deflning “Insurance producer” as a
“person required to be licensed under the laws of this State to sell, solicit or
negotiate insurance.”).

The fact that a statute requires insurance. agents to be licensed does not
affect an agent's powers to bind a principal, See Grand Hotal Gift Shop v.

" Granite State Ins. Co., 839 P.2d 599, 602 (Nev,1992) (out-of-state insurer

appointed insurance broker as its “resident agent,” as required by licensing
statute, and broker countersigned policy Issued to plaintiff as required by
statite; no princlpal-agent relationship presant batween broker and insurer
because broker and Insurer had no agreement or other manifestation of
consent to relatlonship of agency).

On an Insurance agent as a “dual agent,” see, e.g., Appleton Chinese Food
Serv., Inc. v, Murken Ing., In¢., 549 N.W.2d 674, 679 (Wis.App.1994)
(observing that “[t]he concept of dual agency is famlllar to Wisconsin and
the insurance Industry.... As a dual agent, [defendant] is independently liable
to the [plaintiffs] for its negligence while acting as their agent.”).

On channels of communication between insurer and insured, see TWRC 111,
Inc. v. Those Certaln Underwriters at Lloyd's London Subscribing to Policy
No. 894, 731 A.2d 1228, 1232 (N.1.5uper.App.Div.1999) (insurer provided
required notlce confirming insurance when its agent sent confirmation to
insurance broker who represented insured in obtaining insurance; court
states that “[a] clear rule which authorizes an agent representing an
insurance company to communicate directly with a broker representing an
insured is easy to apply and minimizes the danger of miscommunication. The
agent receives its instructions from the broker and responds to that same
broker.”). ’

Whether an intermediary had actual or apparent authority to do an act as
agent is often dispositive, Seg, ¢.g., Guardian Life Ins. Co, v, Chenical Bank,
727 N\E.2d 111, 115-116 (N.Y.2000) (under course of dealing established
between insurer and broker, broker had authority on hehalf of ingurer ta
procass requests for policy loans and dividend withdrawals; endorsements
forged by broker effective as endorsements of Insurer under U.C.C. §
3-405(1)(c)); Shaw Temple A.M.E. Zion Church v. Mount Vernon Fire Ins.
Co., 605 N.Y,5,2d 370, 371 (App.Div.1293) (notice of claim given by insured
to broker not effective against insurer because policy required that written
notice of claitm be given to insurer; no evidence that insurer authorized
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broker to place sticker on poligy directing Insured to give notice of claims to
it). :

Insurance policies generally include a clause on netice of clalms or facts that
may give rise to a claim that speclfies to whom or the place at which notice
must be given. Often specified are “the insurer,” the “company,” the “home
office,” ar the insurer's “duly authorized agent.” Represantative cases with
characteristic policy language include (1) “To the cormpany or its authorized
agent”: compare State Sec, Ins. Co. v. Burgos, 583 N.E 2d 547 (I1.1991)
(court holds broker is an authorlzed agent to receive notice of claim on basis
that broker had apparent authorlty to receive notice when insured had no
contact with insurer and insurar acqulesced in broker's receipt of claims)
with Arthur v. Loridon Guarantee & Accident Co., 177 P.2d 625
(Cal.App.1947) (broker did not act a$ agent: of insurer for purpose of
recelving notice of claim when insured provided photographs of aceident to
broker who forwarded them to Insurer); {2) “To the Company”: see
Guarantee Mut, Fire Ihs, Co. v, Jacobs, 57 So. 2d 845, 848 (F1a.1952) (local
agent who has authority to represent insurer in making contracts has
authority to receive notlce of claim); (3) “To the Company, notice to an
agent not excusing notice to Company”: compare State v. Richardson, 817
F.2d 1203, 1207 (5th Cir.1987) (when insured procured policy through local
independent agent who procured policy through wholesaler who procured
policy fratm insurer, notlce to agent binds insurer despite policy language to
contrary on basls of Miss. Code Ann. § 83-17-1, praviding that “every person
whao sollelts Insurance on behalf of an insurance corripany, or who takes or
transmits ... an application ... shall be held to be an agent of the company ...
whataver conditions or stipulations may be contalned in the policy or
contract”) with Employers Cag, Co, v. Mireles, 520 S.W.2d 516, 519
(Tex.Civ.App.1975) (similar statute applicable; court holds that notice of
accldent glven to agent did not bind insurer when servicing agent did not
sollcit insurance application for insurer but only forwarded application —
through assigned-risk plan, did not write policles for insurer, and did not
collect pramiums or perform any other act on insurer's behalf).

On the characterization of an employer's role in a group-~Insurance setting,
compare Elfstrom v. New York Life Ins. Co., 432 P.2d 731, 737-738
(Cal.1967) (holding that an employer that participates in the administration
of group-insurance policies acts as the Insurer's agent; insurer directs
employer's performance of administrativa acts, while employees lack
knowledge or control over employer's actions, employer does nat act entirely
for Its own beneflt or for the benefit of its employeas, and insurer benefits
firom arrangement) with First Nat'l Bank of Anson County v. Nationwide Ins,
Co., 278 8.E.2d 507, 514-515 (N.C.1981) (in group-insurance conkext,
employer “ordinarily” acts as agent of employees, not insurer). ERISA was
held to presempt state law on this question in UNUNM Life Ins. Co. v. Ward,
526 U.5. 358, 378 (1999). The relevant provision in ERISA is § 514(a), 29
U.5.C. § 1144(w), which preempts “any and all State laws insofar as they
may now or hereafter relate to any employee benefit plan.” The Court noted
that the group disability policy involved in UNUM Lifa provided that  \[f]or all
purposes of this policy, the poelicyholder ... acts on its own behalf or as agent
of the employee, Under no circumstances will the policyhelder be deamad
the agent of the Company ... without a written authorizatior.” “ Id, at 378,
Under ERISA, see 29 U.5.C. § 1104(a)(1)(D); subject to statutory
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requirements and exclusions, & plan's documents define the duties of its
fiduclary. Additionally, 29 U.S.C. § 1102(a)(1) requires that every employee
benefit plan “be established and malntained pursuant to a written
instrument.” The plan instrument must “provide for one or more named
fiduciaries who jointly' or severally shall have authorlty to control and
manage the operation and adminigtration of the plan,” Id, Thus, if a plan’s
Instrument provides that an insurer who issues a group-insurance policy
shall serve as the plan's fiduclary with authority over plan administration,
and provides further that the employer shall not be deemed the insurer's
agent without its authorization, characterizing the employer as the insurer's
agent is Inconsistent with the plan instrument and with the effect that ERISA
gives to designations of plan fiduciaries.

Case.Citations - by Jurisdiction

CA9

C.AL0,
E.D.N.Y.

Ky.

N.Y.City Civ.Ct.
Tenn,

Tex.App.

C.A.G

C.A.9, 2013. Com. (c) quot, in sup. U.S. citizen who purchased & European
rail pass from a Massachusetts travel agency's website, and who was

seriously injured while using that pass to travel on a train in Austrla, brought

negligence clalms, inter alia, against Austrian state-owned railroad that
operated the train. The district court granted defendant's motion to dismiss
for lack of subject-matter jurisdiction basad on defendant's sovereign !
immunity under the Foreign Soverelgn Immunities Act of 1976 (FSIA); a
panel of this court affirmed. On rehearing en banc, this court reversed and
ramanded, holding that the commaercial-activity exception to the FSIA
applied where, as here, a common carrler owned by a foreign state acted
through a dornestic agent to sell tickets to a U.S. citizen or resident for
passage on the forelgn common carrier's transportation system: The court
reasoned that the Massachusetts travel agency acted as an authorized
subagent of defendant, because defendant authorized a marketing
organlzation to act as Its agent In selling tickets for its trains, and that
organization enlisted subagents lika agency to sell passes entitling
passengers to board its trains; therefore, the agency's act of selling the pass
to plaintiff within the United States could be imputed to defendant, Sachs v.
Republic of Austria, 737 F.3d 584, 593,
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C.A.10,

C.A.10, 2013. Com. (b) clt. in sup. Retailer of replacement contack lenses
brought a claim for service-mark infringement under the Lanham Act against
competitor, alleging, among other things, that a third-party marketer hired
by competitor, known as an affillate, had purchased keywords resembling
plaintifi's 1800CONTACTS mark and was using the mark in the text of Its
online ads. The district court granted summary judgrment for defendant,
Affirming in part, thig court held, inter alia, that defendant was not
vicariously liable for its affiliate's allegedly infringing actions under agency
law, because, even If the affliate was an agent (or, more precisely, a
subagent) of defendant, it lacked actual authority from defendant to include
plalntiff's mark in ads for defendant, and defendant did not ratify the
affiliate's actions. In making its declslon, the court noted that the fact that
certain affiliates might have worked for another advertiser at the same time
that they were working for defendant did not necegsarily mean that they
could not have been agents of defendant, hacause an agent could sarve
multiple principals at once, even If the principals were competing with one
another, 1-800 Contacts, Inc. v. Lens.com, Inc., 742 F.3d 1229, 1250.

E.D.N.Y.

E.D.N,Y.2007. Com. (c) quot. in ftn. In sup. Ticketed passengers brought a
class action agalnst alrline for, in part, breach of ¢contract, arlsing from
defendant’s failure to operate International flights for which plalntiffs had
purchased tlckets from charter company, Denying in part defendant's motion
for summary judgment, this court hald that genuine issues of material fact
existed as to whether charter company was defendant's agent, or vice
versa, and whether defendant was bound by charter company's acts in
entering into contracts with plaintiffs on defendant’s behalf. The court noted
that a finding that defendant acted as charter company's agent for sorme
purposes did not rule out the possibility that charter company acted as
defendant's agent for others, since the same actor could occupy different
roles at successlve points in an ongoing interaction between the parties. In
re Nigeria Charter Flights Contract Litigation, 520 F.Supp.2d 447, 460.

Ky.

Ky.2003. Com. {(e) cit. in disc. (T.D. No, 3, 2002), After twe Intoxicated high
school students left school together during school-sponsored activity in order
to buy more alcohol, student passenger was kiiled in car accident, His
parents and estate sued state Department of Education (DOE) for negligence
and wrongful death. Trial court affirmed board of claims' dismissal of sult,
and appeals court affirmed. This court affirmed disrnissal for loss of
consortium but reversed dismissal for wrongful death, holding that DOE
could be held vicariously liable, because statutory relationship between DOE
and local school board was more akin to that of princlpal-agent than to that
of coagents, Legislative intent was to vest management, operation, and
control of schools In DOE, with local boards acting as agents to implement
DOE's policles at local level, Willlams v. Kantucky Dept. of Educ,, 113 S.W.3d
145, 152.

N.Y.City Civ.Ct.

N.Y.City Civ.Ct.2008. Quot. in sup. Airline passenger who purchased his
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tickets through a travel agent brought action for breach of contract agalnst
airling, after airline bumped him from its international flight and falled to
arrange alternative transportation. This court entered judgment in faver of
plaintiff, holding, Inter alia, that travel agent was acting as an agent of airline
rathar than as an independent contractor when it issued the tickets to
passenger; thus, airline, as the princlpal, was rasponsible for travel agent's
error in selling passenger a domestlc-fllght ticket that made it Impossible for
him to comply with airline's rule requiring a minimum of thrae hours check-in
time for the International flight. Rottman v. Bl Al Israel Alrfines, 18 Mis¢.3d
885, 84S N.Y.5.2d 431, 433.

Tenn.

Tenn.2011. Com. (c) cit. in fin. to cone. and diss. op. Beneficiary who was
denled benefits under her deceased husband's life-lnsurance policy sued
Insurance agents, alleging that defendants braached their contract with
plaintiff and her husband by failing o procure a life insurance policy for
husband that was not subject to contest. Tha trial court enterad judgment
for plaintiff; the court of appeals affirmed in part and remanded, Affirming In
part, this court held that the wrongful conduct or omissions of defendants
gave rise to a claim for failure to procure. A concurring and dissenting
opinion argued that, while defendants were not liabla as agents for plaintiff
and her husband on plaintiff's contractual failure-to-procure claim, because
there was no evidence that husband requested or that defendants offered to
obtain immediately incontestable life Insurance policies and because it was
undisputed that husband recelved the insurance he requested, plaintiffs
recovery of damages could be sustained based on defendants' breach of
thelr fiduciary duties as insurance agents to exercise reasonable skill, care,
and diligence in obtaining insurance coverage for plaintiffs as their clients.
Morrison v. Allen, 338 5.W.3d 417, 450,

Tex.App.

Tex.App.2013. Clt. In sup. Inventor and owners of a process for mining
potash (potassium-containing ore) sued invertor's former business partner
and partner's company's subsidiary, alleging misappropriation of trade
secrets and other claims, The trial court entered judgment on a jury verdiet
for plaintiffs, Affirming, this court rejected subsldiary's argument that, even
after partner's company purchased subsidiary and partner became ‘
subsidiary’s president, partner's alleged use of trade secrets was always on
behalf of his own company, of which he was also president. The court held
that the evidence supported the concluslon that subsidiary, through
partner's conduct as its president in negotiating with potential investors,
sought to profit from using plaintiffs' trade secrets, and the jury reasonably
could have concluded that partner was acting In the course and scope of his
employment with subsldlary, even though he represented himself as an
agent of his own company. Bishop v. Miller, 412 5.W.3d 758, 773.
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Restaterment (Third) of Agency

Chapter 3. Creation and Termination of.AuthorIty and Agency Relationships

Topic 5. Agents with Multiple Principals
§ 3.16 Agent for Coprincipals

Comment:
Reportet's Notes
Case Cltatlons - by Jurisdiction

Two or more persons may as coprincipals appoint an agent to act
for them in the same transaction or matter.

Comment:

a. Scope and cross-referenices, Comrent b discusses agents who act for
coprinclpals. Comment ¢ discusses termlnation of actual authority held by an
agent for coprincipals,

b. Agent for coprincipals, Multiple principals may consent that an agent take
action on their behalf in the same transaction or other matter. For example,
neighbors may authorize a single lawyer to rapresent their interests In
opposing a proposed change in the zoning of nearby property. Additionally,
coprincipals may authorize an agent to take action that will result in a
contract that binds them jointly. Unless otherwise agreed, authority given by
two or more principals jontly Includes only authority to act for their joint
account.

Hlustration:
THustration:

1. P and B own a tract of land as tenants in commeon. Each also owns a
tract of land individually. P and B give A a written power of attorney that
authorizes A to “sell and convey all the land we own together.” A has
actual authority to sell only the land that P and B own as tenants In
common.

An agent who acts on behalf of more than one principal in the same matter
or transaction owes duties to all principals. When there is no substantlal
conflict ameng the principals’ interests or their instructions to the agent, the
agent may fulfill duties owed to all principals. Howevar, by serving the
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Interasts of vne principal, an agent may' serve the interests of others less
well when the principalg’ interests or their instructions o the agant diverge.
The relatlonship among coprincipals may evolva from one of allied interests .
to one of materially divergent interests. For example, the Interests of P and
B in Tilustration 1 would become adverse IF P proposes to purchase the
praperty that P and B own as tenants In common, The interests of P and B
may also diverge as @ consequence of the dissolution of a Mmarriage or a civil
union hetween them, On the position of an agent who represents multipla
principals with adverse interests, see § §.03. On the duties owed by a lawyar
when the lawyer reprasents coclients whose interests conflict, see
Restaternent Third, The Law Governing Lawyers §§ 128-131, Tn some
sltuations, a lawyer may not represent clients whose intergsts conflict
despite the clients' knowledye and consent, See id. § 128(2) (cllents who
oppose each other in litigation) and § 122(2)(¢) {circumstances make it
reasonably likely that lawyer will not be able to provide adequate sarvice to
one or more clients).

An associatlon among persons through which an agent's actlon may lead to
joint liabllity is not necessarily a relationship amaong coprincipals. Partnershlp
leglslation, which defines a partnership as an association of two or more
persons as co-owners to carry on & buslness for profit, provides that
partners shall be jolntly or jointly and severally liable for partnership
obligations. However, not all of the legal conseguencas of partnership are
fully identical to those of a relationshlp among coprincipals. Under
partnership legislation, partners are agents of the partnarship, but not
directly of =ach other. See Unif, Partnership Act (1914) § 9(1) (M[e]very
partner is an agent of the partnership for the purpose of its buginess....”);
Unif. Partnership Act (1997) § 301 ("[eJach partner is an adent of the
partnership for the purpose of its business.”). This is contrary to an
Implication that may be drawn from the staternent made in Restatement
Second, Agency § 20, Comimnent £, that “[a] nurnber of persons, such as the
mermbers of a partnership, may act jointly In the authorizatlon of an agent.”
Characterizing a partnership itself as the principal, as opposad to
characterizing individual partners as coprincipals, is relevant to termination
of agency authotlty. See Comment ¢ and Illustrations 3 and 4.

¢. Termination of agent's actual authority, An agent empowerad to act on
behalf of more than ohe principal has a refationship of agency as defined in §
1.01 with each principal, As & consequence, an occurrence that would
terminate an agent's actual authority when the agent acts for one principal is
equally effective when the agent acts for more than one principal. Each
principal's manifestation to an agent may state whether the principal
consents to be bound by action taken by the agent after the agent's
authority on behalf of another principal has terminated, Agreement among
the principals that thelr agent's authority shall ba rrevocable or shall be
revocable only under stated circumstances does not eliminate the power held
by each principal to revoke the agent's authority, although a principal's
revocation ¢ontravenes the agreement. If an agent is autharized to act only
on the joint account of all ¢coprincipals, revecation of authaority by one

coprincipal terminates the agent's authority to act on the joint account of the
other coprincipals.

IHustration:
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INlustration:

2. P and Q each own 20 percent of the stock of 8 Corporation. P and Q
baliave that T, who also owns 20 percent of § Corporation's stock, is
interested in acquiring @ majority of S Corporation's stock. P and Q, also
beliaving that T will pay more for gach share of their stogk if T purchases
both of their interests in the same transaction, retain A to deal with T on
thelr behalf. P makes a manifastation to A revoking A's authority to deal
with T on P's behalf. A no longer has authorlty to deal with Ton Q's
behalf, unless Q separately retains A for that purpose, because A's
retention by P and Q was to deal on thelr joint account.

Partnership legislation makes the partnership itself tha principal In
relatlonships of agency with each partner and with the partnership’s other
agents. See Comment b. Thus, a partner's manifestation reveking authority
Is, by itself, ineffective to terminate the actual authority of a fellow partner
or other agent to act on behalf of the partnership, How the actual authority
of a partner or other agent may be revoked is governed by the partnership
agreement, by the mechanisms of governance that it creates, and by
partnership legislation, A partner has power to dissolve a partnership or
dissoclate from it by rnanifesting an intention to dissolve or dissociate, even
when the dissolution or dissoclation contravenes terms in the partnership
agraament, See Unif. Partnership Act (1914) § 31(2); Unif. Partnership Act
(1997) & 602(a) and (b). Dissolution and disseclation carry ¢onsequences for
the partner and the partnership beyond terminating the actual authority of
the other partners and the partnership’s other agents to do further acts that
bind the dissolving or dissociating partner, However, a single partner's
dissent to another partner's proposed course of actlon may negate the other
partner's reasonable bellef that the action may be taken with actual
authority on behalf of the partnarship. Such negation may occur when, for
example, the partners’ course of prior conduct required consensus prior to
taking action.

THustrations:
INustrations:

3. B, C, and D are the members of a general partnership in the
commercial real-estate business. The partnership agreerment provides
that B shall be the managing partner and shall have guthority to make
decislons concerning the day-to-day opération of the partnership,
including the terms on whichi the partnership leases Its properties to
tenants, Clearmns that B plans to enter into a lease with T on terms that
C belisves to be unduly favorable to T. C tells T that C will not be hound
by such terms and tells B that C revokes B's authority to make leasing
decisions. B enters into the lease with T o1 the terms to which C objects.
The partnership is bound by the lease, The partnership agreement
allocated authority to make leasing declsions to B. C does not have
power to revoke B's authority.

4. Same facts as Illustration 3, except that the partnership employs E to
determine the terms on which the partnershlp shall lease its propertias
to tenants. The partnership agreement provides that declslons to hire
and flre employees shall be made by the partnershlp's management
committee, which is comprised of B. and D. Objecting to the terms on
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which E plans to lease property to T, C telis E that E is fired. E enters
into the lease with T on the terms to which C ebjects. The partnership is
bound by the lease. The partnership employed E to rake leasing
decisions. C does not have authority, acting unilaterally, te terminate E's
employment by the partnership,

A partnership agreernent may provide that the withdrawal or dissociation of
an individual partner from the partnership shall not dissolve the partnership
itself or tarminate its existence. Contemporary partnership legislation makes
such provisions effective, subject to limits imposad by the statute jtself. See
Unif. Pattnership Act § 103(a) and (b)(8).

In the corporate context, shareholders In a corporation may agtee that their
shares shall be voted as provided in the agreement and may agree that a
person ather than the shareholder shall have power to direct how the shares
shall be voted. Under some corporation statutes, such a voting agreement
may be specifically enforceable desplie the opposition of a shareholder who
is a party to the agreement, although the agreement does not explicitly
confer an irrevocable proxXy on the person whose instructions control how
the shares shall be Voled. See § 3.12, Comment d, for discusslon of
irrevocable proxies.

Reporter's Notes

a, Comparisons with Restatement Sacond, Agency, and
codifications.Restatement Second, Agency, dees not formally define when an
agent acts for coprincipals or joint principals. See Restatement Second, .
Agency §§ 14D, Comment ¢ (distinguishing escrow holder from agent for
joint principals, “since [escrow holder's] power to act can not ba terminated
by elther of the parties who created the escrow, In the absence of an
agreement otherwise, and is not terminated by the death of either or both™);
20, Comment e (discussing agent who acts for an “unincorporated group of
persens,” who may be an agent of either all members of the group or only
certaln members); id., Comment 7 (stating that a group of persons, “such as
the members of & partnership,” may act jointly in the appaintment of an
agent); 41 (stating principles of interpretation when priicipals or agents are
jolnt); 123 (stating that death or loss of capacity of 1 of 2 or more joint
principals terminates agent's authority to act on thelr jolnt account to the
same extent as does death or loss of capacity of single principal); 148, 187,
and 294 (stating that when an agent is authorized to make a number of
individual contracts for differant princlpals, agent lacks power to bind
principals jointly to one aggregated contract unless principals have agreed to
he jointly liable); 275, Comment F {discussing agent's duty to disclose
information to joint principals).

Most codes do not deal explicltly with agents who act on behalf of
coprincipals. However, Ga. Code § 10-6-23 (1996 & Supp. 2004} provides
that "[w]here several persons shall appoint an agent to do an act for their
joint benefit, the instructions of one, not inconsistant with the general
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directions, shall protect the agent I his act.”

b. Agent for coprincipals.For the paint that multiple principals are not bound
by an agent's act in the absence of assent, s2e First Nat'l Benk of Omaha v.
Acceptance Ins. Cos., 675 N.W.2d 689, 702 (Neb.App.2004) (agreament of
former shareholders in insurance company to form committee to pursue
their interests did not bind any shareholder to accept a settlement that
majority might make; dissenting shareholder not bound by settlement
reached by committee). It has often been sald that partners are each other's
agents, This may be explained by the joint or joint and several lability that
the law imposes on Individual partners in a general partnershlp. See Unif.
Partnership Act § 15; Rev. Unif. Partnership Act § 306. The characterization
of partnership as a relationship of mutual agency has also been used to
justify the power that partners have to dissolve the partnarship or dissociate
from it, albelt [n contravention of the partnarship agraement. See William
Draper Lewis, The Uniform Partnership Act, 24 Yale L.J. 617, 628 (1915)
("the relation of partners is one of agency, The agency is such a personal
one that equity cannot enforce it even where the agreemant provides that
the partnership shall continue for a definte time.”). In contrast, Engiish
partnership law does not recognize the power of a partner to dissolve the
partnership in contravention of terms in the partnership agreement. See id,
at 627-628 n.8; Partnership Act 1890 § 32. Cases that preceded partnership
legislation characterized each partner as the agent of copartners. See, .9,
Cox v. Hickman, 8 H.L, Cas, 267 (1860). English partnership legislation
provides that each partner is an agent “of the firm and his other partners for
the purpose of the business of the partnership,” The Partnership Act 1850 §
5, Under § 5, a partner's acts “for carrying on in the usual way business of
the kind carried on by the firm of which he is @ member bind the firm and
his parmers....” In contrast, § 9(1) of the Uniform Parthership Act (1914)
and § 301 of the Uniform Partniership Act (1997) provide that such an act by
a partner “hinds the partnership,” On the Implications of thesa long-standing
fundamental differences between partnership law in the United States and
England, see Deborah A, DeMott, Transatlantic Perspectives on Partnership
Law: Risk and Instability, 26 J. Corp. L. 879 (2001).

¢. Termination of agent's actual guthority.For the basic point, see Francis
M.B. Reynolds, Bowstead & Reynolds on Agency 569 (17th ed. 2001),

Cn termination of authority withln partnarships, disputes involving
two-member partnerships are Mustrative. Compare Summers v, Dooley, 481
P.2d 318 (Idaho 1971) (partner in 2-member partnership lacked authority to
hire additional employee when fellow partner volced digsent to hiring; court
interprets Unif. Partnership Act (1914) § 18(e) to give equal rights in the
management of partnership husiness to all partners in the absence of
agreement to the contrary and Id. § 18(h), which requlres any difference as
to ordinary matters to be declded by a majority of the partners, to mean
that In equally divided partnership partners opposed to change prevail) with
National Biscuit Co. v, Stroud, 106 S.E.2d 692 (N.C.1959) (partner in
2-member partnership told agent of plaintiff that he would not be
respansible for additional bread sold to business but plaintiff delivered more
bread at other partnar's request; court holds that one partner could not
restrict authority of fellow partner as to an ordinary matter conducted with
partnership business; decision suppoerted by a majority of partners requlred

fa RN e VAt -3 I W'Y
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to impose restriction on partner's authorlty to act within scope of partnership
business). A helpful generalization is that “each partner has the power to
hind the partnership despite the objection of the other, evan as to third
parties with notice of dissent, if the action Is consistent with a decision
already mada by both the partners, but a partner cannot unilaterally bind
the partnership as to 8 new course of action.” Alan R. Bromberg & Larry E.
Ribstein, 2 Bromberg & Ribstein on Partnership 6:63 (2001), The underlying
ratlonale requiring a partner to dissolve the partnership to terminate the
authority of a copartner is that an agent exerclses authority for the
exclusive benefit of the princlpal, while & partner exercises authority by
mutual agreement for the mutual benefit of the partners. It follows that a
partner cannot terminate authority without severing this mutual
relationship.” 1d. at 6:64-6:65. Additionally, a partner does not have power
to terminate the authorlty of 2 nonpatiner agent of the partnership, acting
unilaterally beyond the partnership agreement @nd the mechanisms of
governance it creates, even though a nonpartner agent is not acting for the
mutual benefit of the agent and the partners.

On the enforcement of voting agreements, Model Bus. Corp. Act § 7,31(b)
provides that a voting agreement between two or more shareholders shall
he specifically enforceable. Saction 7.31(a) raguires the agreement to be in
writing. According to the Official Comment, § 7.31(b) "“recognizes that
damages are not likely to be an appropriata remedy for breach of a voting
agreement .." and that the drafters Intended to aveld the result in Ringling
Bros,~-Barnum & Balley Combined Shows v, Ringling, 53 A.2d 441 {Del.1947),
The vating agreement in Ringling required the two shareholders who were
parties to the agreement to vote according to the instructions of an
arbitrator when they were unable ko reach agreement but did not designate
gither the arbitrator or the shareholders as proxies. When one shareholder
voted contrary to the arbitrator’s Instructions, the court held that tha
apprapriate remedy was to disregard those votes; the court refused to imply
g power in either the arbitrator or the other shareholder to vate the
recaleitrant shareholder's shares according to the arbitrator's instructions.
Following Ringling, the Delaware statute was amended to add § 218(c),
which provides that a written agreement among shareholders “may provide
that in exercising any voting rights, the shares held by them shall be voted
as provided In the agregment, or as the parties may agree, or as determined
in accordance with a procedure agreed upon by them.” Voting agreements
among shareholders are made specifically enforceable by a majority of
contemporary corporation statutes. See 5 Fletcher Cycloped(a of Private
Corporations & 2067 (Perm. rev. ed, 1996). Some corporation statutes
explicitly provide mechanisms to achleve results tntamount to specific
anforcement. See, a.g., Me, Rev, Stat. § 617(3) (providing that voting
agreament shall be deemed to constitute an irrevocable proxy to deslgnated
arbltrator or umpire unless agraement exprassly provides otherwlise),
discussed in James Zimpritch, Maine Corporation Law and Practice § 6,13
(1991 Supp.). ’
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Case Citations ~ by Jurisdiction

E.D.N.Y.BKrtey,CL.
Tex.App.

E.D.N.Y.Bkrtey.Ct.

E.D.N,Y.Bkricy.Ct201 1, Clt. and quot. in sup. Debtot/off-track betling
corporation challenged racetrack owner's standing to object to debtor's
Chapter 9 bankruptcy petition. Dismissing the petltion, this court held that
racetrack owner, as a party to an executory contract with debtor for the
simulcast at debtor's locations of races run on owner's tracks, had standing
to object to the entry of an order for rellef In this case; although owner was
rnot named as a party in the contract In question, media company entered
into that contract, as well as the amended contract, which extended the
contract's term, as its agent. This court rejacted debtor's argument that,
even if media company executed the amended contract as an agent for
owner and other princlpals, owner would riot have standing fo enforce the
contract unless all of the principals joined in the actlon, explaining that an
agent could enter Into a single contract on behalf of multiple principals, and
each of those princlpals was a party to the contract with standing o enforce
its rights thereunder. In re Suffolk Regional Off-Track Betting Corp., 462
B.R. 397, 410, 411,

Tex.App.

Tex.App.2013, Cit. in sup. Inventor and awners of a process for mining
potash (potassium-containing ore) sued inventor's former business partner
and partner's company's subsidiary, alleging misappropriation of trade
secrets and other claims. The trial court entered judgment on a jury verdict
for plalntiffs. Affirming, this court rejected subsidiary's argument that, even
after partner's company purchased subsidiary and partner became
subsldlary's president, partner's alleged use of trade secrets was always on
behalf of his own company, of which he was also president. The court held
that the evidence supported the conclusion that subsidiary, through
partner's corduct as Its president in negotiating with potential investors,
sought to profit from uslng plaintiifs’ trade secrets, and the jury reagonably
could have concluded that partner was acting In the course and scope of his
employment with subsldiary, even though he represented himself as an
agent of his own company. Bishop v. Miller, 412 5.W.3d 758, 773.
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Restatement of the Law - Agency

Database updated March 2015
Restatement (Third) of Agency

Chapter 7. Torts—Llablllty of Agent and Principal

Topic 2. Principal's Liability
§ 7.03 Principal's Liability—In General

Comment:
Reporter's Notes
Case Citations - by Jurisdiction

(1) A principal is subject to direct liability to a third party harmed
by an agent's conduct when

(a) as stated in § 7.04, the agent acis with actual authority or
the principal ratifies the agent's conduct and

(i) the agent's conduct is tortious, or

(ir) the agent’s conduct, if that of the principal, would subject
the principal to tort liability; or

(b) as stated in § 7.05, the principal is negligent in selecting,
supervising, or otherwise controlling the agent; or

(c) as stated in § 7.06, the principal delegates performance of a
duty to use care to protect other persons or their property to an
agent who fails to perform the duty.

(2) A principal is subject to vicarious Hability to a third party
harmed by an agent’s conduct when

3

(a) as stated in § 7.07, the agent is an employee who commits a
tort while acting within the scope of employment; or

(b) as stated in § 7.08, the agent commits a tort when acting
with apparent authority in dealing with a third party on or
purportedly on behalf of the principal,

Comment;

a. Scope and crosg-references, Thig saction prbvid es an overview of the
bases on which a principal may be subject to labllity for the conduct of an
agent or other actor. The Comments also cover points of general significance
throughout this Tople. Comment b discusses general differences between a
principal's llabllity basad on the principal's own conduct and a principal’s
vicarious liability for torts committed by an agent. Comment ¢ discusses
attribution of conduct when @ principal is an orgenization. Comment ¢
discusses agents who have more than one principal, Including Individuals
who are offlcers of Interrelated corporations or other entltlas. Comment &

. discusses a princival's liability for ounitive damages when the princival is

iMoo e
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who are officers of interrelated corporations ar other entitles. Comment e
discusses a principal's liability for punitive damages when the principal Is
vicariously liable for a tort committed by an agent.

b. Liability on hasis of principal's own conduct; vicarious liability. A
principal's own fault may subject the principal to liability to a third party
harmed by an agent's conduct. Often termed “direct liability,” such Hability
stems elther from the principal's relationship with an agent whose conduct
harms a third party or from the agent's failure to perform a duty owed by
the princlpal to the third party, A principal ig subject to liability under § 7.04
when an agent acts with actual authority i committing a tort, that is, when
the agent reasonably belleves, based on a manifestation of the principal,
that the principal wishes the agent so to act. A principal is subject to liabllity
under § 7,05 on the basis of the princlpal's negligence in selecting,
supervising, or otherwise controlling ar failing to control the agent., A
principal is subject to fiability under § 7.06 when the principal owes a duty to
protect a third party and an agent to whorn the principal has delegated
performance of the duty fails to fulfill i,

An agent's tort may, separately, subject a principal to vicarious liability.
Under § 7.07, a princlpal Is subject to llablity when an agent who Is an
employes as defined in § 7.07(3) commits a tort while acting within the
scope of employment. Under § 7.08, a principal is subject to liability when
actions taken by an agent acting with apparent authority constitute a tork or
enable the agent to conceal its commission, A principal who is vicariously
liable may, additionally, be subject to liability on the basis of the principal's
own conduct,

Slgnificant consequences may follow from the distinction between direct and
vicaricus liability. In partlcular, a principal's vicarious liability turns on
whether the agent is liabla. In most cases, direct fiability requires fault on
the part of the principal wheraas vicarious liability does not require that the
principal be at fault. The distinction may also be relevant to whether a loss is
insurable.

Principals, not agents, are subject to vicarious liability. However, an saent
who appoints a subagent is subject to vicarious liability for the subagent's
torts on the same bases that subject a principal to vicarious liability for an
agent's torts. Comment d(1) discusses this aspect of subagency.

¢. Organizational principals. A principal that is not an individual can take
action only through its agents, whe typically are individuals. Even when an
agent is not an individual, its ability to act derlves from Its own agents. An
organization's tortious conduct conslsts of conduct by agents of the
organization that Is attributable to it. An organization may breach a duty of
care that it owes to a third party even though the breach cannot be
attributed to any single agent of the organization. Thus, an organlzation's
conduct may be tortious when it fails to fulfill a duty that the organization
owes to a third party, For example, a custodian owes a duty of reasonable
care to thicd parties with respect to risks created by thesa In its custody. See
Restatement Third, Torts: Llabllity for Physical Harm § 41(h)(2) (Proposed
Final Draft No. 1, 1005). A custodian that is an organization would breach its
duty of reasonahle care through the action or inaction of its employees and
other agents, including the prescription and enforcement by managerial
agents of directives and guidelines to be followad by other agents.

d. Agents with multiple principals. An agent who commits a tort may have
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d. Agents with multiple principals. An agent who commits a tork may have
morg than one princpal for.ab least.eome purposes. On agents with multlple_‘
principals in general, see Chapter 3, Topic 5. In the context of a princlpal's
liability on the basis of an agent's tort, it is helpful to distinguish among

three different types of relationships: (1) subagency; (2) employees who are
“horrowed” by one emplayer from another employer; and (3) officers of
Intetrelated entltles.

— M s n m -



0CT. 9.2015 1:54PM LEGAL SVCS. NO. CAL, NO. 2858 P, 98 T

. L /)

1 2268ervant Acting for Two Masters - WestlawNext https:/a.next.westlaw.comyDocument/lecd50f3bdad911629563000083. ..

IRESLA LELLEIL \DESUULIL) UL AEELCY § 2240 \1Y40)
Restatemnent of the-Law - Agency

Database updated March 2015
Restatement (Second) of Agency

Chapter 7. Liabllity of Principal to Third Person; Torts
Topic 2. Liahility for Authorized Conduct or Conduct Incidental Thereto
Title B, Torts of Servantks

Who Is A Servant
§ 206 Servant Acting for Two Masters

Comrent:
Case Citations - by Jurisdiction

A pérson may be the servant of two masters, not joint employers,
at one time as to one act, if the service to one does not invelve
abandonment of the service to the other.

Comment:

g, Independent service for two masters. Since one can perform two acts at
the same time, it is posslble for each act to ba performed In the service of &
different master, although ordlnarlly the contro! which a master.can properly
exerclse over the conduct of the sarvant would prevent simultaneous service
for two Independent persons, Likewise, a single act may be done to effect
the purposes of two independent employers. Since,-however, the relation of
master and servant is dependent upon the right of the master tu control the
conduct of the servant In the performance of the service, giving service to
two masters at the same tme normally involves a breach of duty by tha
servant to one or both of them. A person, however, may cavse both
employers to be responsible for an act which is a breach of duty to one or
both of ther, He may be the servant of two masters, not joint employers as
to the same act, if the act Is within the scope of his employment, for both
(see § 236€); he cannct be a servant of two masters in dolng an act as to
which an Intent to serve one necaessarily excludes an Intent to serve the
other. A subservant nacessarily acts both for his immediate employar and
the latter's master, who is alse his own master. See § 5.

Illustrations:
Ilustrations:

1. P employs A to drive P's truck, directing him to obey the orders of B,
who has hired the truck by the hour for advettising purposes, In the
management of colorad lights used upon the truck for lighting the
display installed thereon. In the driving of the truck, A is P's sarvant; in
the management of the colored lights, A Is B's servant, If A injures T by
negligently running Into him because he dims the headlights in ordar to
make the colored lights more conspicuous, both B and P are subject to
liability to T. If A injures T as a result of an explosion caused by the
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make the colored lights more conspicuous, both B and P are subject to
liability to T. IF A injures T as a result of an explosion caused by the
materials used In producing the colored lights, B alane is subject to
liability.

2, P employs A by the day as a messenger boy, authorizing him to use a
bicycle in performing his duties. B also employs A on the same terms.
Neither knows of the employment by the other, A, having packages to
deliver to the same destination for both P and B, places therh onhis
bicycle and negligently runs into T while on the way to deliver them.
Both P and B are subject Lo liability to T.

3. P engages B to build & house for him for a fixed sum, B to employ his
own servants. A is employed by B as a carpenter and also (with B's
consent or without it) by P as a genaral inspector on a fixed salary, to
inspect the work as it progresses. While A Is measuring a cupboard
which he has just built to be sure that the measurements are as

specified, he negligently injures T. In dolng this, A Is the servant of P or
B, but not of hoth,

Comment:

b. Where two masters share services, Two persons may agree to emplox a
servant together or to share the services of a servant, If there Is one
agreement with both of them, the actor is the servant of both at such times
as the servant js subject to joint control, If, however, it is agread that
control shall alternate, the acter is the servant only of the one for whom he
Is acting at the moment.

Ilustrations:
Illustrations:

4. P and B set up a bachelor apartment and employ a chauffeur, A, it
being understood that A i3 to receive half his wages from each of them,
and is at all times to obey the orders of either of them, A, while driving
negligently in a borrowed automobile to dellver P's sult to the tailor,
Injures T. A is the servant of P and of B at the time, :

3. A raliroad agrees with & telegraph company that each will separately
pay A, one for his work as station agent, the other for his service as
telegram dispatcher, While A is selling tickets, he is the servant of the
rallroad; while he is sending commercial telegrams he Is the servant of
the telegraph company.
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ATTACHMENT A

Training for State Bodies




Purpose of Open Meeting Act

Promotes an open consensus building model of
decision making.

Ensures the public a seat at the table.




What is a “state body?”

A body created by statute or executive order.

Delegated body created by state body.

A body that exercises delegated authority.
Two or more members.




What is a “state body?”

Advisory body created by state body.

Subcommittees, task forces, advisory committees,
ele.

Three or more members.

Created by official action of state body or state
body member.




What is a “state body”?

Public or private body funded by state body with
a state body member representative.

New members.




What is a meeting?

- Gathering of a majority of members of a state
body.

Includes all phases of decisionmaking from
information gathering to final vote.




Serial Communications: Prohibition

Members of a state body must avoid serial
communications outside of a public meeting
among a quorum of members or through an
intermediary.




Serial Communications: Prohibition

- Prohibition applies to ALL forms of
communication.




Serial Communications: Exception

Staff may brief one board member one at a time.

Must not share communications from other
board members during briefing.




What is “not” a meeting?

Communication with one other person (but not a
serial meeting).

Exceptions for some events at which a quorum is
present (e.g., public conferences, public
meetings, social events, standing committee
meetings).




Meeting Notices

Agenda must be posted on Internet 10 calendar
days before meeting

Must provide notice in writing to anyone who
requests it.




Meeting Notices

Brief description of particular matters to be
discussed.

Must give the average person enough
information to decide whether to attend or
participate in the meeting.

Notice must be provided in alternative formats
upon request by any person with a disability.




Meeting Notices

May not add items to agenda during 10 day
notice period.

Exceptions: Emergency (majority vote) or need
to take immediate action (2/3 vote).




Teleconference Meetings

Subject to special notice requirements.

Teleconference location must be accessible to
public and ADA compliant.




Rights of the Public

Right to participate at public meetings.

No identification required.

Reasonable time limits. N \..o ]

K




Rights of the Public

Right to access public meeting records.

Best practice is to post agency’s public meeting
records on website before meeting.

Some records may be exempt from disclosure.




Closed Sessions

List of limited exceptions. Some exceptions are
specific to one agency.

Personnel decisions.

Pending litigation.




Closed Sessions: Procedures

Specific notice requirements on agenda.

Specific pre-convening and post-convening
requirements.

Special attendance requirements and
restrictions.




Closed Sessions: Procedures

Board members may not stray into other topics,
even if related.

Board members must keep closed session
discussion confidential.




Penalties and Enforcement

Violations may result in criminal and civil
penalties and attorney fee awards.

Governmental decision may be invalidated.




