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This is the final decision by the Appeals Board. The Appeals Board has no authority to
reconsider this decision. If you disagree with the decision, please refer to the information
attachment which outlines your rights.
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Case No.: AO-337099
Claimant: ALICIA K BRADY

The employer appealed from the portion of the decision of the administrative law
judge that held the claimant eligible for unemployment insurance benefits under
section 1253.3 of the Unemployment Insurance Code 1 for the period beginning
May 26, 2013 through July 13, 2013.

ISSUE STATEMENT

The issue presented is whether a substitute teacher may be entitled to benefits
during the weeks a school district operates summer school within the meaning of
section 1253.3 of the code.

FINDINGS OF FACT

The claimant works as a substitute teacher for the Ontario-Montclair School
District (hereinafter, the district). Substitute employees, whether professional or
nonprofessional, are not paid an annual salary. They receive wages, only if
called, for days worked. (See definitions per U.S. Dept. of Labor, UIPL No. 15-92
(Jan. 27,1992), citing 26 U.S.C. Section 3304(a)(6)(A).)

During the 2012-2013 school year, the claimant worked for the district as an
on-call substitute teacher. The spring term ended on May 22, 2013. The
claimant filed a claim for unemployment insurance benefits and the employer
filed a timely protest to the claim.

The employer protested that the summer break would run from May 28, 2013 to
July 31, 2013, and that the claimant was not on-call during the summer break.
On June 13, 2013, the Employment Development Department determined the
claimant was not eligible for benefits under code section 1253.3, beginning
May 26, 2013. The claimant filed a timely appeal from the determination and the
matter was set for hearing before an Administrative Law Judge (hereinafter ALJ).

At the hearing before the ALJ, the employer introduced a copy of the letter of
reasonable assurance addressed to "Substitute Employee." The letter stated, in
relevant part: "If your services are needed for the 2013 summer school session,
you will be called or notified by mail." (Exhibit 10.) The district's summer school

1 All statutory references are to the Unemployment Insurance Code, unless otherwise noted.
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session was conducted from May 28, 2013 through June 21, 2013. The claimant
was available for work as an on-call substitute teacher during the summer school
session.

The claimant was not called to work as a substitute teacher for summer school
because the district contacted all interested permanent teachers before
substitute teachers were called.2 There is no list for substitute teachers for
summer school in the record before us.

On July 9, 2013, the employer offered the claimant a contract for permanent
employment beginning August 1, 2013, which she accepted. The claimant
began the fall school term as a permanent teacher August 1, 2013.

The ALJ held the claimant eligible for unemployment insurance benefits for the
period beginning May 26, 2013 through July 13, 2013. But, the ALJ held the
claimant ineligible for benefits beginning July 14, 2013 through July 31, 2013.

REASONS FOR DECISION

The claimant, a substitute public school teacher for the district, sought
unemployment insurance benefits during the summer of 2013. Because the
claimant performs services for a public school and has base period wages from
that service, the case meets the threshold test of Unemployment Insurance Code
section 1253.3. In this case, we are called upon to examine the possible
entitlement to benefits for a substitute teacher during the weeks the district
conducted a summer school session.

On October 20, 1976, Congress passed the omnibus "Unemployment Insurance
Amendments of 1976." (90 Stat. 2667, Public Law 94-566.) Becoming effective
on January 1, 1978, it substantially amended the Federal Unemployment Tax
Act, (hereinafter referred to as FUTA). (26 U.S.C.A. sections 3301 through 3311.)
Public school employees, at the primary and secondary levels, were added to
unemployment insurance coverage for "service" wages to which FUTA applies.

Both the federal and state statutes created the "equal treatment" provision for
school employees. The federal statute, 26 USC Chapter 23, Section

2 The employer has submitted additional evidence with its appeal that should have been presented at the
hearing. There was no showing why the employer could not have submitted the evidence at the hearing
before the ALJ. The claimant and the ALJ were denied the opportunity to rebut or consider it. In the
notice of hearing, the parties were advised to bring all evidence to the hearing. To consider this
information now would be improper and would violate due process. Therefore, the additional evidence
has not been considered in reaching our decision.
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3304(a)(6)(A), provides in pertinent part: "compensation is payable on the basis
of service to which section 3309(a)(1) [26 USCS section 3309] applies, in the
same amount, on the same terms, and subject to the same conditions as
compensation payable on the basis of other service subject to such law ..." (See
also, Unemployment Insurance Code section 1253.3, subdivision (a).)

Exceptions to the provisions of FUTA are called the 'denial provisions.' (26 USC
Chapter 23, Section 3304(a)(6)(A),subsections i-vi, see also Unemployment
Insurance Program Letter (hereinafter UIPL) NO.15-92 (1992).) California's
statute was amended in 1978 to mirror the federal provisions in FUTA. In
essence, unemployment insurance benefits are not payable to any individual with
respect to any week which begins during the period between two successive
academic years or terms if the individual performs services in the first of such
academic years or terms and if there is a contract or reasonable assurance that
such individual will perform services for any educational institution in the second
of such academic years or terms. (Code section 1253.3, subdivisions (b) and (c)
in pertinent part, emphasis added.)

Neither Congress nor the California Legislature defined the highlighted words
used in the denial provisions, above. The Court of Appeal has construed the
meaning of the term "reasonable assurance" in three cases, discussed below.

In Russ v. California Unemployment Insurance Appeals Board (1981) 125
CaI.App.3d. 834, the Court noted that the term "reasonable assurance" was used
in, but was not defined in, FUTA. The Russ Court relied on Congressional intent,
quoting the Joint Explanatory Statement of the Committee of Conference, 1976
U.S. Code Congressional and Administrative News at pp. 6033, 6036. (Russ,
supra, at 843-846.) " ... [T]he 'federal law' underlying section 1253.3 may be
interpreted to define 'reasonable assurance' of reemployment as an
unenforceable 'agreement' ... , and that this interpretation may apply to the
definition of 'reasonable assurance' provided in section 1253.3 ... ". (Russ, at
295.) Thus, section 3304 (a), subsection (6)(A) was" ... amended to provide, in
effect, that public school employees might be eligible for benefits 'except' in
certain instances involving their unemployment during periods of summer recess
at the employing schools." (Russ v. Unemployment Insurance Appeals Board
(1981) 125 Cal.App.3d 834, 843, emphasis added.)

Within a few years California's Court of Appeal again interpreted the meaning of
"reasonable assurance." It clarified that "[a] contingent assignment is not
'reasonable assurance' of continued employment within the meaning of section
1253.3." (Cervisi v. Unemployment Insurance Appeals Board (1989) 208
Cal.App.3d 635, 639.)
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In 1984, Board of Education of the Long Beach Unified School District v.
Unemployment Insurance Appeals Board (1984) 160 Cal.App.3d 674,
(hereinafter, Long Beach) the Court held that the inherently tenuous nature of
employment status as an on-call, substitute teacher did not defeat the
"reasonable assurance" given to a substitute school employee. The court applied
the denial provisions to substitute teachers without substantial reference to the
Congressional discussion of the 1976 Congress. Relying on legislation passed
after the 1976 amendments (1977 Public Law No. 95-19), the Long Beach court
addressed Congressional intent to include substitute school employees in the
denial provisions in a footnote. In footnote 2, the Long Beach court observed that
Congress did not specify that substitute teachers were not to be included in the
'denial' provisions.3

In Long Beach, the Court noted the realities of the situation applicable to
substitute teaching employment, and cautioned that for a substitute teacher there
can be no absolute guarantee of work. The Court reasoned, "There is nothing in
section 1253.3 which sets, as a criteria, the tenuous nature of a substitute
teacher's position as a basis for determining the 'reasonable assurance' issue."
(Ibid. at 683.) The Court concluded the claimant was "ineligible for summer
recess unemployment benefits during summer vacation periods having
'reasonable assurance' of such post recess employment within the meaning and
intent of section 1253.3." (Long Beach, supra, at 691, emphasis added.)

The Long Beach Court, like Russ used the terms "summer recess" or "summer
vacation periods" interchangeably for the statutory language, "period between
two successive academic years or terms." This terminology can be traced to
deliberations in Congress. The issue in this case is whether there is a "summer
recess" or "summer vacation period" for substitute teachers when the district
schedules summer school sessions for which the substitute teacher is eligible to
work.

3 Long Beach noted that, because the omnibus Unemployment Insurance Amendments of 1976, supra,
would not become effective until 1978, Congress passed the Emergency Unemployment Compensation
Extension [EUC] Act of 1977 a year after the 1976 passage of Public Law 94-566. (Public Law 95-19,
H.R. 4800, 91 Stat. 39). This was not the SUA referred to in footnote 6, and was not incorporated into the
1976 omnibus Act, supra. It provided emergency unemployment compensation (EUC) benefits for eligible
claimants for one year. It extended the EUC Act of 1974, which had been enacted as a temporary
program for workers who exhaust their entitlement to both regular and extended benefits. In the Senate
version of the 1977 bill (Senate Report No. 95-67), according to the Senate Report and the House
Conference Report, the bill eliminated the House provision disqualifying substitute teachers from
unemployment compensation" ... if the individual is not employed as a teacher on at least 45 separate
days." (Joint Explanatory Statement of the Committee of Conference, 1977, U.S. Code Congressional
and Administrative News, at pp. 80 and 103.) Thus, the subsequent bill in 1977 eliminated a
disqualification for substitute teachers.
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The statute is not clear on its face, in light of existing summer school or year
round tracks. Because the phrase "academic years or term," is not defined in the
code nor in the cases discussed above, it is necessary to carefully analyze the
intent of Congress.

"In determining the intent of the Legislature to effectuate the purpose of the law,
' ... a court must look first to the words of the statute themselves, giving the
language its usual, ordinary import .... The words of the statute must be construed
in context, keeping in mind the statutory purpose, and statutes or statutory
sections relating to the same subject must be harmonized, both internally and
with each other, to the extent possible. Rules of statutory construction require
courts to construe a statute to promote its purpose, render it reasonable, and
avoid absurd consequences. Exceptions to the general provisions of a statute
are to be narrowly construed; only those circumstances that are within the words
and reason of the exception may be included. [Citations omitted.]" (Corbett v.
Hayward Dodge (2004) 119 Cal.App.4th 915, 921.)

The conference committee report identified the issues considered by both
houses of Congress. 4 It indicated that Congress intended the language
"between academic years or terms" to refer to summer recess vacation, and
that Congress intended to prevent receipt of unemployment benefits by fully
employed or salaried professional and nonprofessional school employees,
whether they worked pursuant to tenure, contract or agreement. There is no
reference in the summary to substitute employees. (Joint Explanatory Statement
of the Committee of Conference, 1976, U.S. Code Congressional and
Administrative News, at pp. 6030 - 6050.)

In the omnibus "Unemployment Insurance Amendments of 1976" Public Law 94-
566 (FUTA, 1976), Congress considered the inclusion of public school
employees in the unemployment compensation program. With regard to the
summer recess period, Congress did not intend to provide fully employed school
employees with subsidized recess vacations. (122 Congo Rec. 33284-85 (1976).)

Congress intended the denial provisions of FUTA to address the fact that some
traditional, "nine-month" teachers are paid on an annual basis, and should not
need unemployment benefits to bridge periods when schools are out of session
over a summer recess. The "denial" provisions were intended to prevent
overcompensation of teachers who are paid a reasonable annual salary based

4 The House considered the Unemployment Compensation Amendments of 1976 (Public Law No. 94-
566) on July 20, 1976, and the Senate considered the bill on September 29, 1976. Both houses
considered the conference committee version on October 1. 1976.

AO-337099 6



on work performed over nine months of the year. (122 Congo Rec. 33284-33285
and 35132 (1976).)

The intent of Congress was to "prohibit payment of unemployment benefits
during the summer and other vacation periods, to permanently employed
teachers and other school employees." (122 Cong.Rec.35132 (1976), emphasis
added.) Nevertheless, the denial provisions do not expressly exclude substitute
professional and nonprofessional employees, who are not paid an annual salary
and are not permanent employees.

Both the United States Department of Labor and state agencies, as well as case
law, have consistently construed the "denial" exceptions narrowly.5 "Social
legislation such as the FUTA is to be construed broadly with respect to coverage
and benefits. Exceptions to its statutory remedies are to be narrowly construed.
(citation omitted.)" (UIPL 43-93, Sept. 30,1994, and Guide Sheet 8,
http://wdr.doleta.gov/directives/attach/ETAH/301/guidesheet8.htm.)

"The very specificity of the exemptions, ... , and the generality of the employment
definitions indicate that the [generalities] are to be construed to accomplish the
purposes of the legislation." (United States v. Silk (1947) 331 U.S. 704, 712.)
"The provisions of the Unemployment Insurance Code must be liberally
construed to further the legislative objective of reducing the hardship of
unemployment. (citations omitted.)" (Prescod V. Unemployment Insurance
Appeals Board (1976) 57 Cal.App.3d 29, 40, emphasis in original.)

Generally, a state may afford greater coverage for unemployment benefits than
FUTA, but may not provide less. "This state has always been able to provide
coverage beyond the extent provided by federal law. However, it must provide
coverage to those who would qualify for benefits under federal law, and
specifically in this case under Section 3304(a)(6) of Title 26." (Precedent Benefit
Decision P-B-461, p. 4 construing a legislative amendment to section 1253.3

5 The Employment Training Administration of the Department of Labor, has published guidance for states
to follow in application of the denial provisions affecting educational employees: "Conformity
Requirements for State UC [Unemployment Compensation] Laws; Educational Employees: The Between
and Within Terms Denial Provisions."
(http://workforcesecurity.doleta.gov/unemployJpdf/uilaws termsdenial.pdf.) The Department of Labor
(DOL) answered "Frequently Asked Questions," explaining "An academic term is that period of time within
an academic year when classes are held. Examples in'clude semesters and trimesters. Terms can also be
other nontraditional periods of time when classes are held, such as summer sessions." This directive is an
interpretative rule which explains or defines particular terms in a statute, within the meaning of Cabais v.
Egger (D.C. Cir. 1982) 690 F.2d 234. Cabais specifically addressed the Dept. of Labor's UIPLs. (Pub.
Law 89-553; 5 U.S.C. sections 551-559, 553(b).) As a Department of Labor directive, the "Conformity
Requirements" statement carries the weight of law. (UIPL No. 01-96,1995.)
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which resulted in expanded benefit coverage. See also, Dept. of Labor, UIPL No.
43-93,1993; and UIPL No. 01-96,1995.)

As an exception to the general statutory goal of providing benefits to the
unemployed, section 1253.3 should be narrowly construed. Since the original
purpose of the law is not served by including employees other than traditional
'nine month' school employees with permanent employment, a narrow
application of the denial provision is warranted.

In California, this Board has found the denial provisions inapplicable in certain
cases, despite the presence of reasonable assurance, during the period between
successive academic years or terms for fulltime permanent employees.
California amended code section 1253.3 in 1978, the year FUTA denial
provisions became effective. During that year, California voters passed
Proposition 13, resulting in reductions in school budgets. By the summer of
1979, many school districts across the state closed down for a month or more
during summer, due to budgetary constraints. Despite the fact that the lack of
work occurred during the summer between two successive academic years or
terms, and despite the fact that claimants had reasonable assurance of returning
to work in the fall, benefits were payable because that was not a normal recess
period.

"During the summer of 1978, the Employment Development Department and the
United States Department of Labor reevaluated the applicability of section 1253.3
to professional and nonprofes'sional school employees who were scheduled to
teach or work during the 1978 summer school session." (Precedent Benefit
Decision P-B- 412 (1980), p.3.) Following an analysis of the Congressional
Record, this Board determined, "... it is not the intent of Congress to deny
benefits to year-round employees or those regularly scheduled for summer work
who, due to cancellation of normal or scheduled summer work, became
unemployed. (Congressional Record, September 29, 1976, Vo1.122, No. 149,
S17013-4; September 29, 1976, Vo1.122, No. 149, S17022-3; October 1, 1976,
Vo1.151, Part II, H12172 [see also Public Law 94-566].)" (P-B-412, at page 3.)

The Appeals Board, in Precedent Decision P-B-417 (1981), relied on the same
analysis, finding a clerical employee whose year round contract was reduced to
ten months, to be eligible for benefits. The Board found that" ... the cause of her
unemployment was not a normal summer recess6 or vacation period, but loss of
customary summer work." (Id., emphasis added.)

6 The court in Russ explained that ••...public school employees might be eligible for benefits 'except' in
certain instances involving their unemployment during periods of summer recess at the employing
schools." (Russ v. Unemployment Insurance Appeals Board (1981) 125 Cal.App.3d 834, 843, emphasis
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Thus, Congress and California case law, as well as Board Precedent Decisions
use "summer recess" "summer vacation recess" interchangeably for the
statutory language "during the period between two successive academic years or
terms." The fact that an employee's services end at the conclusion of an
academic year or term, does not mean that the separation is a result of a
summer recess.7 The lack of employment is due to loss of scheduled work.
Therefore, benefits are payable.

California's Precedent Decisions establish that salaried professional and
nonprofessional school employees, who are unemployed due to budget
cutbacks, are not disqualified within the meaning of section 1253.3 even though
the claim was filed between "two successive academic years or terms," and even
though they had reasonable assurance of returning to work. Although the
employees had reasonable assurance of employment in the fall, the loss of work,
due to budget constraints, excluded their claims from analysis under the denial
provisions of section 1253.3.

When a substitute teacher is scheduled to work "on-call" during the spring term
or the fall term and then is not called to work, that claimant's unemployment
results from a lack of work, and benefits are payable. Similarly, when a substitute
teacher is "on-call" during a summer school session, and is not called to work,
the claimant is not on recess, but is unemployed due to a lack of work.

Accordingly, during a summer school session there is no recess period for
eligible substitute teachers because school is in session. Just as during the fall
and spring terms, those teachers are not on recess. Benefits are payable to
listed or eligible substitute teachers during a summer school session because
while school is in session, it is not a recess period.

Generally, the burden of proof is on the party for each fact the existence or
nonexistence of which is essential to its claim for relief or affirmative defense.
(Evidence Code section 500.) The Court may alter the normal allocation of the
burden of proof depending upon such factors as the knowledge of the parties

added.) And, the Long Beach Court concluded the claimant was "ineligible for summer recess
unemployment benefits during summer vacation periods having 'reasonable assurance' of such post
recess employment within the meaning and intent of section 1253.3." (Long Beach, supra, at 691,
emphasis added.)

7 The Employment Development Department published its twenty four page directive in 2007, explaining
three elements are required for the denial provisions to apply: school wages in the base period; claim filed
during a school recess period; and reasonable assurance must exist.
(www.edd.ca.gov/uibdg/Miscelianeous_MI_65.htm.) This directive is in accord with the U.S. Dept. of
Labor "Conformity Requirements for State UC [Unemployment Compensation] Laws; Educational
Employees: The Between and Within Terms Denial Provisions." (supra, at footnote 5.)
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concerning the particular facts, the availability of the evidence to the parties, the
probability of the existence of a fact, and public policy. (Morris v. Williams (1967)
67 C.2d 733, cited in P-B-490. (See also_Sanchez v. Unemployment Insurance
Appeals Board (1977),20 Cal. 3d 55, Glick v. Unemployment Insurance Appeals
Board (1979), 23 Cal. 3d 493.)8

The claimant may produce evidence that he or she is on a list to be called for
substitute work during the summer session. If there is no list, the claimant may
produce evidence that he or she is considered eligible for summer school work.
Thereafter, the burden of proof on the issue lies with the employer.

A claimant's evidence might include, but is not limited to, the claimant's contacts
with the district or a school site, informing them of his or her availability and
requests for work. The evidence might show there are school site-specific lists,
or there is a stratified list (for instance, one preferring permanent teachers or
laid-off teachers, but on which the claimant is potentially reachable to be called).
In this case, the evidence established the claimant was notified "If your services
are needed for the 2013 summer school session, you will be called or notified by
mail."

Once a claimant produces credible evidence he or she is on a list or is eligible to
be called for summer school employment, the employer must prove that the
claimant is not eligible. The fact that the claimant is not called for work is
insufficient to find he or she is not eligible for work. In this case, the employer's
witness testified that the district did not call the claimant because the district calls
permanent teachers first, and there was not enough work for the regular
substitute teachers during the summer session. In addition, the employer's letter
to the claimant states the claimant might be called or notified by mail, if her
services are needed during the summer school session. This established that
the claimant was unemployed due to lack of work, and not that she was
unemployed due to a summer recess period. The fact that the claimant was not
called to work during the summer session does not result in a denial of benefits.

Benefits are payable to substitute teachers during traditional school sessions or
year round tracks, who are qualified and eligible to teach, for the days that
teacher is not needed or called. During a summer school session, benefits are

8 The Employment Development Department assists employers with The Claims Management Handbook
for School Employers (DE 3450SEF rev. 3, May, 2008) ("Employer's Handbook") The department advises
school employers to respond to the DE 1101CZ to protect the district's unemployment insurance tax
account from charges. "Responding to the DE 1101CZ also allows the employer to be included as an
interested party in any appeal that may be filed. And, [t]he employer's UI tax account will only be
protected by returning a timely response to the EDD." ("Employer's Handbook", page 31.)
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equally payable to substitute teachers who are qualified and eligible for substitute
work.

The weight of the evidence establishes that the claimant was qualified and
eligible for work during the summer school session. Therefore, she was not on
recess within the meaning of section 1253.3 of the code and the denial
provisions do not apply for the weeks of the summer school session. The
administrative law judge in this case held that the claimant was eligible for
benefits during the weeks the summer school session was scheduled, from
May 28, 2013 through June 22, 2013. We will affirm that portion of the decision
on modified rationale.

The claimant was given reasonable assurance that she would have work as a
substitute teacher in the fall term. This issue was not contested at the hearing
before the ALJ. Accordingly, the claimant is not eligible for benefits during the
weeks beginning June 23, 2013 through July 31, 2013, since those weeks were a
summer recess and the claimant had reasonable assurance of working in the fall
term.

DECISION

The appealed portions of the decision of the administrative law judge are
reversed in part and affirmed in part, on modified rationale. The claimant is
eligible for benefits beginning May 26, 2013 through June 22, 2013, pursuant to
section 1253.3 of the Code. Benefits are payable provided the claimant is
otherwise eligible.

The claimant is not eligible for benefits beginning June 23 through July 13, 2013,
pursuant to section 1253.3 of the code. Benefits for those weeks are denied.
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San Jose Office of Appeals
ALJ: Keith Bohren

Case No: 4910066
CLT/PET: Alicia K Brady
Parties Appearing: Claimant, Employer
Parties Appearing by Written Statement: None

ISSUE STATEMENT

The claimant appealed from a determination that held the claimant not eligible for
benefits under Unemployment Insurance Code section 1253.3 for an indefinite
period beginning May 26 2013. The issue in this case'is whether the claimant
had a reasonable assurance of returning to work after a customary vacation
period.

FINDINGS OF FACT

The claimant had worked for a public school district as a full-time teacher during
the 2011/2012 school year. Thereafter the claimant was demoted to a part-time
employee and was qualified for unemployment benefits that she longer had a
reasonable assurance of being a full-time employee. As of July 9, 2013 the
claimant was returned to permanent full-time status.

The school district offered summer school from May 28 through June 21, 2013.
The usual summer recess was from May 28 through July 31,2013.

REASONS FOR DECISION

Unemployment insurance benefits based on service performed in the employ of a
non-profit or public educational institution in an instructional, research or principal
administrative capacity are not payable to any individual with respect to any week
which begins during the period between two successive academic years or terms
if the individual performs services in the first of such academic years or terms
and if there is a contract or reasonable assurance that such individual will
perform services for any educational institution in the second of such academic
years or terms. (Unemployment Insurance Code, section 1253.3(b).)

"Reasonable assurance" is an agreement which contemplates the reemployment
of the E;!mployeebut which is not legally enforceable. (Russ v. California
Unemployment Insurance Appeals Board (1981) 125 Cal.App.3d 834.)

In this case the claimant lacked a reasonable assurance of returning to full-time
employment prior to the week ending July 13, 2013. Additionally work was
available during the summer school session, although the district chose not to
utilize part-time employees Therefore the claimant is eligible for benefits under
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code section 1253.3 during the period beginning May 26,2013 through July 13,
2013. Beginning July 14,2013 the claimant had a reasonable assurance of
returning to full-time work. Therefore code section 1253.3 prevents the claimant
from being eligible for benefits thereafter during the summer recess.

DECISION

The depart~ent's determination is modified.

The claimant is not ineligible for benefits under code section 1253.3 for the
period beginning May 26 2013 through July 13, 2013. Benefits are payable
provided the claimant is otherwise eligible during said.

Code section 1253.3 prevents the claimant from being eligible for benefits
beginning July 14, 2013 during the remaining summer recess period.

Kb

1/6

4910066-000000 . 3



NAOMIRJORDAN
Claimant

CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
POBox 944275

SACRAMENTO CA 94244-2750

Case No.: AO-317936 REMAND

-
SAN DIEGO UNIFIED SCHOOL DISTRICT
Account No.: a :
Employer-Appellant

OA Decision No.: 4683210

EDD: 0250 BYB: 06/17/2012

DECISION

Attached is the Appeals Board decision in the above-captioned case issued by Board
Panel members:

ROBERT DRESSER

MICHAEL ALLEN

ROY ASHBURN

This is the final decision by the Appeals Board. The Appeals Board has no authority to
reconsider this decision. If you disagree with the decision, please refer to the information
attachment which outlines your rights.

Date Mailed: Nov 26, 2013



Case No.: AO-317936
Claimant: NAOMI R JORDAN

REM

The employer appealed from the decision of the administrative law judge that
held the claimant not subject to the provisions of section 1253.3 of the
Unemployment Insurance Code 1 beginning June 17, 2012 through August 25,
2012.

ISSUE STATEMENT

The issue in this 'case is whether the claimant, a professional2 public school
employee, is ineligible for benefits under section 1253.3 while the claimant is
between successive academic terms, or on an established and customary
vacation or recess period with reasonable assurance of performing such services
in the second academic term or in the period immediately following the vacation
or recess.

FINDINGS OF FACT

Since 2002, the claimant has worked for San Diego Unified School District
(district), a public educational institution, as a certified teacher in a preschool.
The claimant is a 10-month employee and worked at a preschool which had a
traditional 10 month calendar and a summer break. The claimant, however,
chose to stretch her 10 months of pay into 12 monthly paychecks. As a full-
time regular certified teacher, the claimant was working under a contract
negotiated by the school employer and the claimant's union that ran from
July 1, 2010 through June 30, 2013. In the summer of 2012, there were
ongoing negotiations between the school district and the union concerning the
contract.

1 Unless otherwise indicated, all code references are to California's Unemployment Insurance Code.

2 For ease in reference, the school employees are referred to as "professional employees" or
"nonprofessional employees," as they are in the Unemployment Insurance Program Letters (hereinafter
referred to as UIPL) issued by the U.S. Department of Labor (DOL). '''Professional' is the name given to
the services described in clause (i) of [26 U.S.C.] Section 3304(a)(6)(A) as services performed in an
'instructional, research, or principal capacity.' 'Nonprofessional' is the name given to the services
described in clause (ii) as services performed in 'any other capacity.''' (U.S. Dept. of Labor, UIPL No. 15-
92 (Jan. 27,1992), citing 26 U.S.C. Section 3304(a)(6)(A).
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For the preschool, the 2011-2012 school year ended on June 8, 2012. The
last day the claimant performed services for the 2011-2012 school year was
also on June 8, 2012. For other schools in the district on a traditional school
schedule, the school year ended on June 12, 2012. The claimant's school
was on summer recess until approximately September 4, 2012, but the
claimant returned to work on August 29, 2012 for training.

In March of 2012, the district provided the claimant with written notice of a
potential layoff. On approximately May 24, 2012, the district provided the
claimant with written notice that she would be laid off, effective June 30,2012.
Nevertheless, as the claimant had not yet been laid off, she continued to work
until the semester ended on June 8, 2012. During this time period and
continuing through June 30, 2012, the effective date of the layoff, the claimant
was eligible to receive her employee benefits and accrue service credits for
purposes of her pension plan. On June 22, 2012, the claimant filed a claim
for unemployment benefits, with an effective date of June 17, 2012.

On June 29, 2012, the district sent the claimant an email and a letter notifying
her that the notice of layoff issued on May 24, 2012 was rescinded. The
June 29 notice specifically stated that "your employment will continue for the
2012-2013 school year." According to the notice, the claimant would remain
at the same preschool in the same position. Through this notice, the district
assured the claimant that her employment activities would resume at the
beginning of the 2012-2013 school year. The claimant returned to work in the
week of August 26, 2012.

The claimant testified that, while she was on summer recess from her school,
she was on a preschool substitute list for the year-round schools in the
district, which were in session until approximately July 17, 2012. The claimant
further testified that, during the summer of 2012, she was called to perform
substitute work during one particular week, but was unable to take the offered
position because her grandmother passed away.3 In addition, the claimant
testified that she was also on a substitute list for the summer of 2011 and,
through the substitute list, she did work during the summer of 2011. The
employer's witness testified that his research regarding the claimant's work
history did not indicate that the claimant was on a substitute list for the
summer of 2012 or that she had worked on prior substitute assignments. The
employer's witness further testified that the year round schools ended on
July 21 , 2012.

3 To the extent that the claimant's inability to accept this offer may raise an issue as to whether the
claimant was able and available for work, under code section 1253. subdivision (c), this issue is not
before us in this proceeding and our decision will not be addressing it. .
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After a hearing, an administrative law judge held that the claimant did not
have reasonable assurance at the start of her summer recess and the
claimant was not ineligible for benefits for the entire summer recess period
under code section 1253.3. The employer has appealed.

REASONS FOR DECISION

Unemployment insurance benefits based on service performed in the employ of a
non-profit or public educational institution in an instructional, research or principal
administrative capacity are not payable "to any individual with respect to any
week which begins during the period between two successive academic years or
terms ... if the individual performs services in the first of the academic years or
terms and if there is a contract or reasonable assurance that the individual will
perform services for any educational institution in the second of the academic
years or terms." (Unemployment Insurance Code, 9 1253.3, subd. (b) (emphasis
added).)

Unemployment insurance benefits are based on wages paid in the base period of
a claim. The standard base period of a claim with a benefit year beginning in
April, May, or June is the four consecutive quarters which ended the preceding
December. (Unemployment Insurance Code, 9 1275, subd. (a).)

The U.S Department of Labor (DOL) explained that provisions, such as those
contained in code section 1253.3, subdivision (b), affect whether school wages
earned in the base period apply to the computation of unemployment benefits.
(U.S. Dept. of Labor, Unemployment Insurance Program Letter (UIPL) 4 No. 34-
80, sub. 4 (May 23, 1980).) These provisions "pertain only to benefits based on
school service" and not based on non-school wages. (/d.)5

4 "The United States DOL is the federal agency responsible for ensuring that state unemployment laws
comply with the mandatory federal criteria set out by Congress." (Dole Hawaii Division-Castle & Cooke,
Inc. v. Ramil (Haw. 1990) 71 Haw. 419, 426 (internal citations omitted).) In order for California to qualify
for federal funding for this State's unemployment insurance program and for private employers in
California to be eligible for federal tax credits for unemployment contributions, California's unemployment
compensation laws must comply with the standards set forth in the Federal Unemployment Tax Act of
1954 (hereinafter referred to as "FUTA"), codified at 26 U.S.C. ~~ 3301-3311.). (See e.g., Russ v.
California Unemployment Insurance Appeals Board (1981) 125 Cal.App.3d 834, 842.) Thus, the UIPL's
by the DOL may be used as persuasive interpretations of the federal law. (Ibid.)

5 Accordingly, a claimant who is ineligible for benefits during the summer recess due to reasonable
assurance under code section 1253.3, may still be eligible for benefits during the summer recess if the
"claimant has sufficient non-school employment and earnings in the base period to qualify for benefits."
(Id.) In the case before us, the record indicates that the claimant may have non-school wages from the
City of San Diego during her base period. The issue of whether the claimant has sufficient nonschool
wages to qualify for a valid claim is not before us and our decision will not be addressing that issue.

l
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"Reasonable assurance" includes, but is not limited to, an offer of employment or
assignment made by an educational institution, provided that the offer or
assignment is not contingent on enrollment, funding, or program changes. An
individual who has been notified that he or she will be replaced and does not
have an offer of employment or assignment to perform services for an
educational institution is not considered to have reasonable assurance.
(Unemployment Insurance Code, 9 1253.3, subd. (g).)

When an employer provides "reasonable assurance," the employer is entering
into an agreement which contemplates the reemployment of the employee, but
which is not legally enforceable. (Russ v. California Unemployment Insurance
Appeals Board (1981) 125 Cal.App.3d 834.)

The DOL defines "reasonable assurance" as "a written, oral, or implied
agreement that the employee will perform services in the same or similar
capacity" in the next academic year or term. (UIPL No. 04-87, sub. 3 (Dec. 24,
1986).)

In its UIPL No. 04-87, the DOL outlined the principles to apply in determining
whether reasonable assurance exists:

"'(1) There must be a bona fide offer of employment in the second
academic period in order for a reasonable assurance to exist.

(2) An offer of employment is not bona fide if only a possibility of
employment exists. This would occur if the circumstances under
which the claimant would be employed are not within the control of
the educational institution and the institution cannot provide
evidence that such claimants normally perform services following
the academic year.

. (3) Reasonable assurance exists only if the economic terms and
conditions of the job offered in the second period are not
substantially less (as determined under State Law) than the terms
and conditions for the job in the first period ... .'''

(Precedent Decision P-B-461 (1988), quoting UIPL No. 04-87, sub. 4.)

As noted above, code section 1253.3, subdivision (b) addresses whether
benefits are payable "with respect to any week" between the academic years
or terms. The plain meaning of this sentence is that a claimant's eligibility for
benefits under this section is to be determined on the circumstances that exist
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during the week in question and on a week by week basis6 rather than for the
entire summer recess period as a whole.

"If the terms of the statute are unambiguous, we presume the lawmakers
meant what they said, and the plain meaning of the language governs."
(Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2008) 164
Cal.App.4th 1,8, quoting Estate of Griswold (2001) 25 Cal.4th 904,910-11.)
The words are given "their usual, ordinary meanings." (Curle v. Superior
Court (2001) 24 Cal.4th 1057, 1063.) The Court of Appeals has applied plain
language when determining the meaning of reasonable assurance under
section 1253.3. (See Russ v. Unemployment Ins. Appeals Bd., supra, 125
Cal. App. 3d at 846.)

The United States DOL has considered the effect of receiving reasonable
assurance during a school break and has issued the following guidance:

"A claimant who initially has been determined to not have reasonable
assurance will subsequently become subject to the between and within
terms denial provisions when the claimant is given such reasonable
assurance."

(UIPL No. 04-87, sub. 4.)

Therefore, according to the DOL, if the claimant starts the summer without
reasonable assurance but is provided reasonable assurance during the
summer, the claimant becomes ineligible for unemployment insurance
benefits under provisions such as code section 1253.3 at the point in time
when reasonable assurance is provided.

The viewpoint of the Employment Development Department (EDD) that a week
by week analysis is required for a professional employee at a public school is
clearly expressed in 22 California Code of Regulations Section 1326-12. In
example 12, this regulation indicates that when a professional school employee
does not have reasonable assurance at the beginning of the summer break
under code section 1253.3, but obtains reasonable assurance during the summer

6 In terms of the "any week" language, the Code treats professional school employees who are subject to
the provisions of code section 1253.3, subdivision (b) differently from nonprofessional school employees
who are subject to the provisions of subdivision (c) because subdivision (i) requires that the
nonprofessional school employees under subdivision (c) receive written notice of reasonable assurance
30 days before the end of the school year. (See Precedent Benefit Decision P-B-501.)
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break, EDD would find the claimant ineligible for benefits from the date of the
reasonable assurance. (Ibid.) 7

Accordingly, EDD takes the position that reasonable assurance should be
evaluated on a week by week basis during a recess break. If the claimant
commences the summer without reasonable assurance and thereafter obtains
reasonable assurance during the summer, the claimant is not ineligible for
benefits until such time that there is reasonable assurance. Thus, EDD
specifically recognizes that reasonable assurance can be obtained during the
summer recess. .

Decisions by courts in other states with statutes substantially similar to
California's code section 1253.3 have also reached the same conclusion as
DOL and EDD. In Farrell v Labor & Industry Review Com. ryvis. App. 1988)
433 N.W.2d 269, Wisconsin considered how to handle the situation of
professional employees who commenced the summer recess without
reasonable assurance but received reasonable assurance during the summer.
Wisconsin's statute is substantially similar to California's statute in that it finds
that a professional school employee "is ineligible for benefits based on such
services for any week of unemployment which occurs ... between two
successive academic years or terms, if the school year employee performed
such services for any educational institution in the first such year or term and
if there is reasonable assurance that he or she will perform such services for
any educational institution in the 2nd such year or term .... " (Wis. Stat.
section 108.04(17) (emphasis added).)

7 On a website, The Employment Development Department (EDD) offered the following interpretation of
law that is consistent with its regulation in California Code of Regulations, title 22, section 1326-12 and
DOL's guidance on how to address reasonable assurance during the recess period:

"Reasonable Assurance Offered During the Recess Period

A claimant who initially has been determined to not have a reasonable assurance, will
subsequently become subject to the provisions of CUIC [California Unemployment Insurance
Code] Section 1253.3 when the claimant is given such reasonable assurance.

When the claimant is initially found eligible for UI [unemployment insurance] payment during
the recess period because there was no reasonable assurance to return to work with a school
employer, and then is offered reasonable assurance while still in a recess period, an issue
under CUIC Section 1253.3 exists. Continuing eligibility during the remainder of the recess
period must be adjudicated at the time it becomes known the reasonable assurance to return to
work now exists."

(http://www.edd.ca.gov/uibdg/Miscelianeous_MI_65.htm , section IV(G) (6).)
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In the Wisconsin Farrell case, the professional school employees were laid off
at the conclusion of the school year. (Farrell v Labor & Industry Review Com. ,
supra, 433 N.W.2d at 271.) Thereafter, on June 24, the school district sent
each of them a letter signaling that the school district had decided to rehire
them, but indicating that continued employment was contingent upon the
authorization of funding. (Ibid.) On July 3, the school district sent each of
them another letter indicating that the funding for their positions had been
authorized and the contract was being finalized. (Ibid.) The June 24th letter
was found not to provide reasonable assurance of future employment
because it was conditioned on funding. (Ibid.) The July 3rd letter was found to
constitute reasonable assurance of employment because "the necessary
funding had been authorized and only the administrative execution of a written
contract reflecting the agreement of the parties remained uncompleted."
(Ibid.) Therefore, the claimants were not ineligible for benefits up to the date
of July 3rd letter and were ineligible for benefits thereafter. (ld. at 271 and
273.)

In Davis v Board of Review (III. Ct. App. 1985) 477 N.E.2d 842, Illinois
addressed the issue of the effect of a professional school employee receiving
reasonable assurance during the summer break. The Illinois statute at issue
is also substantially similar to California's statute in that it finds that a
professional school employee "shall be ineligible for benefits for any week
... during a period between two successive academic years if there is a
contract or a reasonable assurance that the individual will perform service in
any such capacity for any educational institution in the second of such
academic years (or terms)." (820 ILCS 405/612 (emphasis added).)

In Davis, the claimant commenced the summer recess without reasonable
assurance and, as a result, received unemployment benefits. (Davis v Board of
Review, supra, 477 N.E.2d at 843.) On July 18, the claimant signed a contract to
teach the following year and, therefore, had reasonable assurance as of that
date. (Ibid.) The Appellate Court found the "for any week" language of the code
to be "clear and unambiguous." (ld. at 844.) "A teacher's eligibility is determined
on a weekly basis." (Ibid.) "During any week in which the teacher has a contract
or reasonable assurance of employment during the upcoming school year, the
teacher is not eligible to receive unemployment compensation." (Ibid.)
Therefore, in Davis, as soon as the claimant received reasonable assurance for
the next school year, he was no longer eligible for unemployment benefits for the
remainder of the weeks of the summer recess. (See also, Davis v. DC Dept. of
Employment Services (D.C. 1984) 481 A.2d 128, 130 (a Washington D.C. case
finding the claimant eligible for unemployment benefits for the first part of the
summer recess but ineligible for the weeks of the summer recess after the
claimant received reasonable assurance).)
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In addition, other states have considered this same issue and also found that
eligibility for summer break benefits lasted only until the claimant was provided
reasonable assurance and, thereafter, the clai.mant was ineligible for benefits for
the remainder of the summer. (See Appeal Board (2008) No. 541974 [New
York]8; In re Veronica Padilla, Empl. Sec. Comm'r (1988) Dec.2d 870
[Washington]9; and, In re Debra LEaton (2001) Appeal Tribunal Decision 00
2212 [Alaska] 10.

In the case before us, the evidence establishes that the claimant, a teacher,
performed services for an educational institution in the 2011-2012 school year
under code section 1253.3, subdivision (b) immediately before the summer
break. Therefore, her eligibility for unemployment insurance benefits during
the summer recess depends on whether the claimant had reasonable
assurance of returning to work in the same or similar capacity in the next
academic school year or term, which in this case was the fall semester of the
2012-2013 school year. The evidence clearly shows that, when the summer
break commenced, the claimant did not have such reasonable assurance
because the claimant received a written notice of layoff before the end of the
2011-2012 school year, which indicated that the district did not contemplate
reemployment of the claimant. Thus, as of the time the claimant received the
layoff notice, the claimant did not have a bona fide offer of employment for the
following academic year as required by UIPL No. 04-87. Accordingly, at the
time the summer break commenced, the claimant clearly did not have
reasonable assurance that she would be working in the next successive
academic year as she was told that she would be laid off before that time.

The employer, however, rescinded the layoff notice on June 29, 2012, and
notified the claimant that she would be returning to her same position. The

8 In this New York Appeals Board case, the claimant started the summer break without reasonable
assurance but, during the summer break in July, received a job offer as a full-time teacher in a different
district. The Board found that the claimant had reasonable assurance upon receiving the job offer in July
and was ineligible for benefits for the remainder of the summer break.

9 In this Washington State Precedent Decision, the claimant began the summer break with no reasonable
assurance because her position had been eliminated. During the summer she obtained reasonable
assurance because she received a full-time job offer at a different educational institution. The claimant
was found eligible for summer break benefits up to the point she obtained the new job offer and,
thereafter, ineligible for benefits for the remainder of the summer.

10 In this Alaskan Appeal Tribunal Decision, the claimant was laid off at the end of the school year, but the
employer telephoned during the week ending August 19th to inform her that she was being recalled. The
Appeals Tribunal found that the layoff resulted in a status of no assurance of returning to work but, as of
the telephone call, the claimant had reasonable assurance and was ineligible for benefits beginning that
week.
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June 29th notice provided the claimant with an offer of employment and
assignment which contemplated reemployment of the claimant without
contingencies and thus clearly constituted reasonable assurance under code
section 1253.3, subdivision (g), and Russ v. California Unemployment
Insurance Appeals Board (1981) 125 Cal.App.3d 834.11

Further, the notice met the DOL's definition of reasonable assurance in that it
was a written agreement that the claimant "will perform services in the same
or similar capacity" in the next academic year or term. (UIPL No. 04-87, sub.
3.) In addition, the notice met the three prong test that the DOL outlined for
determining whether reasonable assurance exists because: (1) the notice
provided an offer of employment in the next successive year or term; (2) the
offer of reemployment had no contingencies such that only a possibility of
work existed; and, (3) the economic terms and conditions of the claimant's
position remained substantially the same. (See UIPL No. 04-87, sub. 4.) For
all of these reasons, we find that the June 29th notice provided reasonable
assurance to the claimant under code section 1253.3 as of June 29, 2012.

Thus, the issue arises as to the effect, for this claimant, who falls under code
section 1253.3, subdivision (b), of receiving reasonable assurance on
June 29, 2012, which was during the summer recess.

This case is similar to the Farrell and Davis cases because the claimant
started the summer recess without reasonable assurance and the claimant
obtained reasonable assurance at some point during the summer recess. As
in Farrell and Davis, the "for any week" language of the California code
section 1253.3, subdivision (b), is also clear and unambiguous that a
professional employee's ineligibility under code section 1253.3, subdivision
(b), must be determined on a weekly basis. Thus, a professional school
employee is not ineligible for unemployment benefits for any week in which
she does not have reasonable assurance and is ineligible for unemployment
benefits for any week in which she does have reasonable assurance under
code section 1253.3. Therefore, the claimant in the instant case is not
ineligible for benefits from June 17, 2012 (her claim effective date) through
Jun~ 30, 2012 (the week in which she received reasonable assurance) under
code section 1253.3 because the claimant did not have reasonable assurance
for part or all of each such weeks.

11 As the facts of this case do not raise the issue, we are not deciding the outcome of a situation where
the school employer rescinds a layoff notice after it became effective. Under Board precedent there can
be only one separation (Precedent Decision P-B-472). If a layoff by a school employer is not rescinded
prior to its effective date, then the Board may consider a separation analysis rather than a reasonable
assurance analysis to be the appropriate approach.
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As the claimant was not provided the notice of rescission of layoff until Friday,
June 29, 2012, we must decide whether the ineligibility provision of code
section 1253.3 takes effect on the week that reasonable assurance was
given, i.e. the week that includes June 29, or the week beginning July 1, 2012,
the first full week in which the claimant had reasonable assurance.

The unemployment compensation program must be construed liberally to
effectuate the legislative objective of reducing the hardship of unemployment.
(Gibson v. Unemployment Insurance Appeals Board (1973) 9 Cal.3d 494.)
Nevertheless, the terms and conditions of eligibility, as spelled out by the
Legislature, must be met.

The findings in other states support the position that the ineligibility provision
applies to the first full week following the reasonable assurance.12 In light of the
public policy of reducing hardship, in promotion of fairness, and to be consistent
with other states, we find that the just result is to apply the ineligibility of benefits
to the first full week following the receipt of reasonable assurance. This provides
for a liberal construction while still meeting the terms and conditions of eligibility
as spelled out by code section 1253.3, subdivision (b).13 Accordingly, the
claimant's school wages in the claimant's base period will be used in the
computation of the claimant's unemployment benefits for the weeks beginning
June 17, 2012 (her claim effective date) and ending June 30, 2012 (the week in
which she received reasonable assurance) under code section 1253.3 because
the claimant did not have reasonable assurance for part or all of each such
weeks.

On appeal to this Board, the district argues that the claimant was not
unemployed through June 30,2012 because the contract did not end until

12 See Farrell v Labor & Industry Review Com. ryvis. App. 1988) 433 N.W.2d 269,271-73 (finding that the
claimants received reasonable assurance on July 3, which is in week 27, thus, the claimants were
ineligible for benefits beginning week 28); Appeal Board (2008) No. 541974 [New York] (finding that
because the claimant received reasonable assurance on July 16, the exclusionary provision begins on
the following Monday); In re Veronica Padilla, Empl. Sec. Comm'r (1988) Dec.2d 870 [Washington]
(finding that because the claimant received reasonable assurance on June 19, she becomes ineligible for
benefits in the week beginning June 21). But see In re Debra LEaton (2001) Appeal Tribunal Decision
00 2212 [Alaska] (finding that the claimant received reasonable assurance in the week ending August 19th

and is therefore ineligible for benefits that week.)

13We note that the EDD determines that the ineligibility is to "be assessed effective the Sunday of
the week in which the claimant was notified of the offeL"
(http://www.edd.ca.gov/uibdg/Miscellaneous_MI_65.htm. section IV(G)(6).) The claimant, however,
did not have a full week of reasonable assurance until the week commencing July 1, 2012.
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June 30, 2012.14 For the purposes of code section 1253.3, subdivision (b), the
time period assessed is "any week which begins during the period between two
successive years or terms." The analysis of whether the claimant in this
particular case had reasonable assurance and was ineligible for benefits under
code section 1253.3 centers on whether the claimant was on a regular summer
recess and whether the claimant had reasonable assurance for the next
academic year or term. The evidence is clear that the claimant's instructional
duties for the school year ended on June 8, 2012, which was the last day of
school for the preschool where she worked. Accordingly, the claimant
commenced summer recess at that time. Even though the claimant's contract
continued to run, her work for the academic school year was completed and she
commenced the summer recess composed of the weeks during the period
between two successive years or terms under code section 1253.3.

Beginning July 1, 2012, the claimant had reasonable assurance. Whether the
claimant was eligible for benefits during the three weeks beginning July 1, 2012
and ending July 21, 2012 is a question that cannot be resolved based upon the
existing factual record, as explained in more detail below. We are therefore
remanding the question of eligibility during those weeks to an administrative law
judge, for further consideration.

As of July 22, 2012, the claimant had reasonable assurance of returning to
work in the next academic school year; therefore, the claimant is ineligible for
benefits under code section 1253.3 beginning July 22, 2012 and ending
August 25, 2012 (as the claimant returned to work in the week beginning
August 26, 2012). Accordingly, the claimant's school based wages cannot be
used in the computation of the claimant's unemployment benefits for the
weeks beginning July 22, 2012 and ending August 25, 2012.

We now address the three weeks beginning July 1, 2012 and ending July 21 ,
2012.

In order to proceed with a hearing, an administrative law judge must have both
subject matter and notice jurisdiction. The administrative law judge has
jurisdiction over the subject matter arising out of appeals from department
actions. (Precedent Decision P-B-494.)

14 To the extent that the employer is raising an issue as to whether the claimant was eligible or ineligible
for benefits under code sections 1252 or 1279 due to wages received during a portion of the summer
recess after her benefit year began, this decision will not address that issue, The EDD did not consider
that issue in the appealed determination and, therefore, that issue is not before us in this proceeding. We
focus only on the claimant's eligibility under code section 1253.3.
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California Code of Regulations, title 22, section 5102(c), provides, in part, that
the Appeals Board on its own motion or upon application of a party may remand
a case to an administrative law judge for the purpose of taking new or additional
evidence.

Section 1334 of the Unemployment Insurance Code guarantees the parties the
opportunity to participate in a fair hearing.

Section 1336 of the Unemployment Insurance Code provides, in part, that the
Appeals Board may order the taking of additional evidence and may set aside the
appealed decision.

Under California Code of Regulations, title 22, section 5062(d), each party has
the following rights:

1. to review the case file;
2. to call and examine parties and witnesses;
3. to introduce exhibits;
4. to question opposing witnesses and parties on any matter relevant to the

issues even though that matter was not covered in the direct examination;
5. to impeach any witness regardless of which party first called the witness to

testify; and,
6. to rebut the evidence against it.

Here, the administrative law judge had both subject matter and notice jurisdiction
to conduct a hearing regarding all issues under code section 1253.3. The
unaddressed issue in this case is whether the claimant is ineligible for benefits
under code section 1253.3, subdivision (b), during the three weeks ending
July 21, 2012 because she may have had a reasonable expectation of summer
school work due to being on a substitute list during her summer break. Because
the administrative law judge found that the claimant did not have reasonable
assurance due to the notice of layoff and was not ineligible for benefits for the
entire summer recess, it was not necessary for the administrative law judge to
consider this issue. Thus, the administrative law judge did not decide the conflict
in the evidence regarding whether the claimant was on the substitute list or what
effect, if any, the claimant's potential attachment to summer school would have
on her ineligibility for benefits under code section 1253.3.

Once the reasonable assurance issue is resolved with a finding that the claimant
had reasonable assurance for all or part of the summer break, the next step in a
code section 1253.3 case is to consider whether an issue exists pertaining to the
claimant's expectation of school-based summer employment and, if so, whether
any such expectation of employment affects the claimant's ineligibility for benefits
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under code section 1253.3.15 Because the facts are in dispute as to whether the
claimant was on a substitute list for summer session work, because the
administrative law judge did not have a reason to decide the factual dispute or
the effect of the claimant's expectation of summer session work upon the
claimant's ineligibility, and because the parties have not had an opportunity to
appeal or present argument to the Board on this specific issue, we are not
deciding the issue of the claimant's potential benefit ineligibility under code
section 1253.3 during the summer school session. Instead, we remand that
portion of the appeal to an administrative law judge.

DECISION

The decision of the administrative law judge is modified. The claimant is not
ineligible under code section 1253.3, subdivision (b) for benefits beginning
June 17, 2012 through June 30, 2012. Benefits are payable for that time
period, provided the claimant is otherwise eligible. The claimant is ineligible
under code section 1253.3 for benefits beginning July 22, 2012 and ending
August 25, 2012. Benefits are denied pursuant to code section 1253.3 for
that time period.16

That portion of the decision of the administrative law judge that deals with the
three weeks beginning July 1, 2012 and ending July 21, 2012, is set aside. The
case is remanded to an administrative law judge for a further hearing, if
necessary, and decision on the merits of the issue of the claimant's potential
ineligibility for benefits under code section 1253.3, subdivision (b) as to those
three weeks. The hearing transcripVaudio recording, exhibits, and other
documents previously produced in the course of this proceeding shall remain a
part of the record.

15 We note, for reference, that EDD considers a professional school employee who is on a substitute list
and on call to substitute for a year-round school or for a summer school session during the summer break
to not be in a recess period and, hence, not ineligible for benefits under code section 1253.3. (See
http://www.edd.ca.gov/uibdg/Miscelianeous_MI_65.htm. section IV(F)(4) and (10).) Whether this
represents the correct interpretation of the law is not being decided in this decision as it is not before us at
this time.

16 The issue of whether the claimant has sufficient non-school wages to qualify for a valid claim is
referred to the EDD for further consideration. This decision will not address that issue as EDD did not
consider it in the appealed determination and, therefore, that issue is not before us in this proceeding.
We focus only on the claimant's eligibility under code section 1253.3.

AO-317936 14

http://www.edd.ca.gov/uibdg/Miscelianeous_MI_65.htm.


CALIFORe UNEMPLOYMENT INSURANCE _PEALS BOARD

Case No. 4683210

Issue(s): 1253.3

Date Appeal Filed: 11/26/2012

(619) 521-3300SAN DIEGO OFFICE OF APPEALS
. 3517 Camino Del Rio South, #100

SAN DIEGO CA 92108

SAN DIEGO UNIFIED SCHOOL DISTRICT
Account No:,-
Employer

~

NAOMIRJORDAN
Claimant-Appellant

EDD: 0250 .BYB: 06/17/2012

Date and Place of Hearing(s):
(1) 01/09/2013 San Diego

Parties Appearing:
Claimant, Employer

DECISION

The decision in the above-captioned case appears on the following page(s).

The decision is final unless appealed within 20 calendar days from the date of mailing shown
below. See the attached "Notice to Parties" for further information on how to file an appeal.
If you are entitled to benefits and have a question regarding the payment of benefits, call
EDD at 1-800-300-5616.

Shain B. Haug, Administrative Law Judge

FILE COpy. Date Mailed:

JAN 1 0 2013



Case No.: 4683210
CLT/PET: Naomi R. Jordan
Parties Appearing: Claimant, Employer
Parties Appearing by Written Statement:

ISSUE STATEMENT

San Diego Office of Appeals
ALJ: Shain B. Haug

None

l

I

The claimant appealed a determination under Section 1253.3 of the Unemployment
Insurance Code which held that benefits based on school wages in the base period
of the claim were not payable to the claimant beginning June 23, 2012 six because
the claimant's unemployed status was the result of an educational institution's
recess, vacation or period between successive terms or years, and the Claimant
had reasonable assurance to returning to work. The issues in this matter are
whether the claimant's unemployment was the result of an educational institution's
recess, vacation or period between successive terms or years and, if so, whether
the claimant had reasonable assurance to returning to work at the beginning of the
following term.

FINDINGS OF FACT

On June 22, 2012 the claimant established a benefit claim with the effective date of
June 17,2012. The base period of that claim is January 1, 2011 to
December 31, 2011. Wage credits are recorded in the base period as resulting
from employment with a school or school district. The base period also includes
significant wage credits resulting from employment with a nonschool employer.

During the 2011/2012 school year the claimant was employed by the San Diego.
Unified School District as a certificated teacher. In March 2012, during a time that
the district was suffering financial issues, all certificated teachers were given a
notice of the potential of layoffs.

On May 24, 2012 the claimant was given a notice that told her that she would be
laid off effective June 30, 2012. At that time the district and the teachers' union
were still in negotiations to resolve the issues as necessary to continue
uninterrupted employment under the July 1, 2010 through June 30, 2013 contract.

The claimant's employment activity for the 2011/2012 school year ended with the
end of classroom activity on June 8, 2012. At that time but for the layoff notice the
claimant would have returned to work at the beginning of the 2012/2013 school
year on August 26,2012. On June 22,2012 the claimant filed her June 17,2012
unemployment insurance benefit claim.
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On June 29, 2012 the school district rescinded all layoff notices and the claimant,
among others, was reinstated to the assurance that her employment would resume
at the beginning of the 2012/2013 school year and she was "assured that she would
remain on a contract assignment during the 2012/2013 school year at the same
location she performed services during the 2011 2012 school year.

REASONS FOR DECISION

Section 1253.3(b) of the Unemployment Insurance Code provides that
"unemployment insurance benefits based on service performed in the employ of a
nonprofit organization, or of any entity as defined by Section 605 [of the
Unemployment Insurance Code] in an instructional, research or principal
administrative capacity shall not be payable to any individual with respect to any
week which begins during the period between two successive academic years or
terms if the individual performs services in the first of such academic years or terms
and if there is a contract or reasonable assurance that such individual will perform
services for any educational institution in the second of such academic years or
terms. "

Section 1253.3(g) of the Unemployment Insurance Code provides that "reasonable
assurance" includes, but is not limited to, an offer of employment or assignment
made by an educational institution, provided that the offer or assignment is not
contingent on enrollment, funding, or program changes. An individual who has
been notified that he or she will be replaced and does not have an offer of
employment or assignment to perform services for an educational institution is not

. considered to have "reasonable assurance."

In Cervisi v. California Unemployment Insurance Appeals Board (1989) 256 Cal.
Rptr. 142, the faculty assignment form given hourly instructors in a community
college stated that "employment is contingent upon adequate class enrollment."
The Court of Appeal held that the "unambiguous language" of section 1253.3(g) of
the code supported the findings of the trial court that the assignments in question
were not a "reasonable assurance" of employment.

In the present case, the question here presented is that of whether the
uncertainties of return to work, and thereby the lack of reasonable assurance of
return to work as prevailed until June 29,2012, can be remedied retroactively by a
change of circumstances that establishes reasonable assurance beginning only
after the end of the school year and beginning only after the claimant has
established a benefit claim. J

While not applicable to certificated employees the provisions of Section 1253.3(i)
are instructive.
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Section 1253.3(i) of the code provides that no later than 30 days before the end
of a "first academic year or term," public school employers shall provide a written
statement to employees not engaged in instructional, research, or principal
. administrative tasks, indicating:

(1) Whether or not there is reasonable assurance of reemployment.

(2) Whether or not it is stated that the individual has no reasonable
assurance of reemployment, that the individual should file a claim for
benefits at the close of the academic year or term.

(3) If it.is stated that there is a .reasonable assurance of reemployment,
that the Employment Development Department not the employer will
determine if the employee is entitled to unemployment insurance

, benefits.

(4) If it is stated that there is reasonable assurance of reemployment,
that the employee is entitled to retroactive benefits if not offered an
opportunity to perform services in the second academic year or term,
if he or she is otherwise eligible and filed a claim for each week for
which benefits are claimed, and if the claim for retroactive benefits is
made no later than 30 days following commencement of the second
academic year or term ..

In the present case, this section makes provision for the retroactive allowance of
benefits if the reasonable assurance that existed at the end of the school year does
not materialize at the beginning of the next school year. One must presume that the
statute was designed to prevent a school district from changing its position after the
.fact to gain an advantage over its employees. .

Conversely, would it be fair to begin the vacation period with lack of reasonable
insurance and to then establish reasonable assurance only shortly before the next
school year began? Such a course of conduct would retroactively deny a claimant •
the benefit of the base period wage credits arising from school employment that .
were used for benefits over the summer months and would thereby subject to that
claimant to an overpayment assessment.

The only reasonable interpretation of the statutes is that a lack of reasonable
assurance status as of the time the school year ends then prevails throughout the
vacation, recess or period between terms notwithstanding subsequent changes in
the employer's circumstances. On that basis the claimant did not have reasonable
assurance of return to work at the beginning ofthe 2012/2013 school year.
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It is concluded that the claimant's benefits are not subject to the provisions of
Section 1253.3 beginning in June 17,2012 and that benefits are payable during the.
school vacation period of June 10, 2012 through August 25,2012 based on all
wage credits in the base period the claim including wage credits resulting from
school employment..

An anomaly.not addressed in the determination needs to be brought to the
attention of the Employment Development Department. The claimant had
substantial wage credits in the base period the claim as a result of nonschool
employment with the City of San Diego. Benefits should been paid based on these
wage credits even if the provisions of section 1253.3 applied to the computation of
claimant's benefits. In that regard it is noted that the Employment Development.
Department issued an overpayment assessment to the claimant for benefits paid
for the week of June 30, 2012 without first considering the amount of benefit to
which she was entitled based on the nonschool wage credits.

DECISION

The determination under Section 1253.3 is reversed. The claimant's benefits are
not subject to the provisions of section 1253.3 beginning in June 17. 2012 and
benefits are payable during the school vacation period of June 10, 2012 through
August 25,2012 based on all wage credits in the base period the claim inCluding
wage credits resulting from school employment.
SD:sh
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DECISION

Attached is the Appeals Board decision in the above-captioned case issued by Board
Panel members:

ROY ASHBURN

MICHAEL ALLEN

ROBERT DRESSER

This is the final decision by the Appeals Board. The Appeals Board has no authority to
reconsider this decision. If you disagree with the decision, please refer to the information
attachment which outlines your rights.
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Case Nos.: AO-314175, AO-314177, AO-314178, AO-314179
Claimant: ARVIE J MORITZ

OP

The claimant appealed from the portions of the decisions of the administrative
law judge that held:

1. the claimant was disqualified for benefits under section 1256 of the
Unemployment Insurance Code 1

;

2. the claimant was overpaid benefits and liable for repayment of an
overpayment in the amount of $11 ,700 under code section 1375;

3. the claimant was overpaid benefits and liable for repayment of an
overpayment in the amount of $5,850 under code section 1375; and,

4. the claimant was overpaid benefits and liable for repayment of an
overpayment in the amount of $9,000 under code section 1375.

The administrative law judge inadvertently failed to mention in her decision that
one of the issues in the matter was a department ruling that held the employer's
reserve account subject to benefit charges; and failed to address the issue of
whether the employer's reserve account should be subject to charges.

Pursuant to California Code of Regulations, title 22, section 51OO(b),these partial
appeals are consolidated for consideration and decision.

ISSUE STATEMENT

The issues to be decided in these cases are:

1. Does the Employment Development Department (hereinafter referred to
as the department) have the authority to issue the employer a
determination and ruling under sections 1030 and 1327 where:

a. the department's disqualification of the claimant under section
1256 is based on information provided by the claimant's employer
beyond the time limits provided by sections 1030 and 1327;

1 All section references are to the Unemployment Insurance Code unless otherwise noted.
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b. there is no evidence that the department made a finding of good
cause to extend the time for the employer to respond to the
notice that the claimant filed a claim for benefits (sections 1030
and 1327); and,

c. there is no evidence that the claimant engaged in fraud,
misrepresentation, or willful nondisclosure when she filed her
claim for unemployment benefits (sections 1257(a) and 1332.5)?

2. Does the department have the authority to reconsider a claimant's
eligibility for benefits under section 1256 where:

a. the department's disqualification of the claimant is based on
information provided by the claimant's employer beyond the time
limits provided by sections 1030 and 1327;

b. there is no evidence that the department made a finding of good
cause to extend the time for the employer to respond to the
notice that the claimant filed a claim for benefits (sections 1030
and 1327); and,

c. there is no evidence that the claimant engaged in fraud,
misrepresentation, or willful nondisclosure when she filed her
claim for unemployment benefits (sections 1257(a) and 1332.5)?

3. Is the claimant liable for an overpayment for those benefits paid to the
claimant prior to the employer's untimely response to the notice issued
to the employer pursuant to sections 1030 and 1327, when there has
been no showing that the department had the authority to reconsider
the claimant's eligibility for unemployment insurance benefits?

FINDINGS OF FACT

We set forth only those facts necessary for resolution of this matter.

The claimant filed a claim for unemployment insurance benefits on May 2,2011,
by completing the on-line application for benefits, known as "E-Apply for UI" on
the department's website. The claimant selected "Laid Off' as the reason she
was no longer working for her most recent employer, DHL Express. On May 5,
2011, the department mailed the claimant a Notice of Unemployment Insurance
Award (DE429Z), advising the claimant that she established a claim for
unemployment insurance benefits with a weekly benefit amount of $450.
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The claimant's employer, DHL Express, was both the claimant's last employer
and a base period employer. The department sent this employer two notices
advising the employer that the claimant filed a claim for benefits - a Notice of
Unemployment Claim Filed (DE1101CZ)2 and a Notice of Wages Used for
Unemployment Insurance (UI) Claim (DE1545).3 Both of these notices provided
the employer with an opportunity to explain the reason the claimant separated
from her employment. Both of these notices set forth time limitations within
which the employer was to respond.

The department mailed the employer the Notice of UI Claim Filed on May 5,
2011. This notice advised the employer that "the law requires an employer to
submit any facts in his/her possession which may affect a claimant's eligibility for
benefits," and to respond as completely as possible because the facts in the
response will be used in determining the claimant's eligibility for benefits. The
Notice of UI Claim Filed further advised the employer that the time limit for
replying is ten days from the mail date on the notice, and that if the employer is
mailing his/her response late, the employer must explain the reasons for the
delay as the time limit may be extended only for good cause.

The same notice also referenced to code section 1327 and informed the
employer that the ten-day response period may be extended for good cause or, if
the employer acquires knowledge of facts that may affect the claimant's eligibility
after the ten-day period has expired and those facts could not reasonably have
been known within the ten-day response period, the employer may provide those
facts within ten days of acquiring them. This second ten-day period may also be
extended for good cause. The employer had until May 16, 2011, to timely
respond to the Notice of UI Claim Filed. According to the record, the employer
did not respond to this notice.

Similarly, the Notice of Wages Used for UI Claim, mailed to the employer on
May 25,2011, advised the employer that the claimant had received
unemployment insurance benefits and that if the employer wanted a ruling, the
employer would need to supply the department with information regarding the
separation. The employer had fifteen days from the date the notice was sent to
timely respond to this notice. If the employer did not respond within fifteen days,
the time limit could have been extended, provided the employer had shown good
cause for the untimely response. The employer had until June 9, 2011, to timely
respond to the Notice of Wages Used for UI Claim. According to the record, the
employer did not respond.

2 Hereinafter referred to as the Notice of UI Claim Filed.
3 Hereinafter referred to as the Notice of Wages Used for UI Claim.
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On May 23, 2011, the department mailed the claimant her first benefit check in
the amount of $450 for the week ending May 14, 2011. (The week ending
May 7,2011 was the claimant's waiting period week.) After exhausting all
regular unemployment insurance benefits, the claimant received federal
extended benefits (including EUC and EUX) beginning on or about November 6,
2011. The claimant received regular unemployment benefits and extended
unemployment benefits from May 8, 2011 through June 23, 2012, in the total
amount of $26,550.

In a department claim note dated July 2,2012, fourteen months after the
claimant filed her initial claim for unemployment insurance benefits and shortly
before she would be paid benefits under another extended benefit program
(EUY), the department recorded that DHL Express, her last and base period
employer, through its agent TALX, informed the department that the claimant quit
to retire. The record does not reflect why the employer waited fourteen months
after receiving the first notices to respond with the requested information. The
record does not show that any Notice of UI Claim Filed or Notice of Wages Used
for UI Claim was sent to the employer, other than those issued in 2011.

If the employer was responding to either the Notice of UI Claim Filed or the
Notice of Wages Used for UI Claim sent to the employer in 2011, the record does
not reflect that the employer gave any reason to justify its almost fourteen-month
delay.

On July 13, 2012, within two weeks of the department receiving the information
from the employer's representative that the claimant quit to retire, the department
conducted a telephone interview with the employer. According to the
department's Record of Claim Status Interview, the employer's agent informed
the department interviewer that the claimant sent the employer an email on
March 21,2011, wherein the claimant advised the employer that she was retiring
and that her last day on the job would be April 22, 2011.

The department interviewer did not obtain any information from the employer
regarding the employer's receipt of the Notice of UI Claim Filed and the Notice of
Wages Used for UI Claim, sent to the employer shortly after the claim was filed in
2011, or why the employer did not timely respond to these notices, and waited
fourteen months to provide this information.

Based on the information the department obtained during the July 13, 2012
interview, the department reconsidered the claimant's eligibility for benefits. The
department issued a notice of determination and ruling on July 25, 2012, wherein
the department found the claimant disqualified for benefits under code section
1256; relieved the employer's reserve account of benefit charges; and
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disqualified the claimant under section 1257(a) because the department found
she made a false statement or willfully withheld material information when
claiming benefits. The department also issued three separate notices of
overpayment on July 31,2012, seeking reimbursement for fourteen months of
benefits paid to the claimant on her regular unemployment claim as well as her
two extended benefit claims. It is these department notices from which the
claimant appealed.

The clamant and the employer were notified of the hearing on these issues
before the administrative law judge. Only the claimant appeared at the hearing.

In related Case No. AO-314176 (FO Case No. 4559050), the claimant appealed
from the decision of the administrative law judge that found the claimant did not
make a willful false statement when she filed her claim. In that matter, the
administrative law judge found that while the claimant was at fault for not
providing the correct reason for her separation from her work, the claimant did
not commit fraud, engage in misrepresentation, or willfully fail to disclose material
information when she filed her claim for benefits, and was not disqualified for
benefits under code section 1257(a). Neither the employer nor the department
appealed this decision of the administrative law judge. Because the decision of
the administrative law judge was favorable to the claimant, there was no disputed
issue for the claimant to appeal. We dismissed the claimant's appeal in Case No.
AO-314176 finding the claimant received a favorable decision from the
administrative law judge and there is no further relief to be provided by the
Appeals Board. The decision of the administrative law judge that held the
claimant not disqualified for benefits under code section 1257(a) stands as
issued.

REASONS FOR DECISION

A. THE EFFECT OF THE ADMINISTRATIVE LAW JUDGE DECISION
FINDING NO FRAUD, MISREPRESENA TlON OR WILLFUL
NONDISCLOSURE, ON THE DEPARTMENT'S ABILITY TO
RECONSIDER THE DETERMINA TlON AND RULING.

Any provision of the code which prescribes time limits within which the
department may reconsider any determination, ruling or computation, or any
provision that otherwise restricts or prevents such reconsideration, does not
apply in any case of fraud, misrepresentation or willful nondisclosure.
(Unemployment Insurance Code, section 1332.5.)

As discussed in the sections that follow, there are statutory provisions that
prescribe time limits within which the department may reconsider a determination
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and a ruling. Such time limits would not apply, however, in those cases where
either the claimant or the employer has been found to have engaged in fraud,
misrepresentation, or willful nondisclosure.

The decision of the administrative law judge found the claimant did not engage in
fraud, misrepresentation, or willful nondisclosure when claiming benefits.4 Since
neither the employer nor the department appealed from that decision, the
administrative law judge's finding stands as issued.

Having found that the claimant did not engage in fraud, misrepresentation or
willful nondisclosure, and is not disqualified for benefits under section 1257(a),
the department was bound by the statutory time limits within which the
department may reconsider the claimant's eligibility for benefits under section
1256 and the charges to the employer's reserve account under sections 1030
and 1032.

B. THE DEPARTMENT'S AUTHORITY TO ISSUE THE EMPLOYER A
NOTICE OF DETERMINA TlON/RULING.

An individual is disqualified for benefits if the individual left the most recent work
voluntarily without good cause or the individual was discharged for misconduct
connected with the most recent work. (Unemployment Insurance Code, section
1256.)

An employer's reserve account may be relieved of benefit charges if the claimant
left employment voluntarily without good cause or was discharged for
misconduct. (Unemployment Insurance Code, sections 1030 and 1032.)

Section 1327 of the Unemployment Insurance Code requires the department to
give notice of the filing of a new or additional claim to the employer by whom the
claimant was last employed immediately preceding thefiling of the claim unless:

(1) the additional claim is the result of the filing of a partial claim;
(2) no subsequent employer has been designated as the last employer;

and,
(3) there is no separation issue.

The claimant's most recent employer must submit, within ten days after the
mailing of notice of a new or additional claim, any facts then known which may
affect the claimant's eligibility for benefits, including the circumstances of the

4 See related AO Case No. 314176.
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claimant's separation from employment. The ten-day period may be extended for
good cause. (Unemployment Insurance Code, sections 1030(a) and 1327.)

The department is required to promptly notify each of the claimant's base period
employers of its computation of the claimant's benefits after the payment of the
first weekly benefit. (Unemployment Insurance Code, section 1329.)

A base period employer must submit within 15 days of a notice of computation
any facts then known, and not previously required to be submitted as a most
recent employer, regarding the claimant's loss of employment. The 15-day
period may be extended for good cause. (Unemployment Insurance Code,
sections 1030(b) and 1331.)

If after the time periods prescribed in sections 1327 and 1331, the employer
acquires knowledge of facts that may affect the eligibility of the claimant and
those facts could not reasonably have been known within those periods of time,
the employer shall, within ten days of acquiring the knowledge, submit the facts
to the department. That ten-day period may also be extended for good cause.
(Unemployment Insurance Code sections 1327 and 1331.)

An employer is entitled to a ruling only if it timely responds to the notice of claim
with information regarding the termination of the claimant's employment. The
employer is entitled to a determination if it timely submits any information
relevant to the claimant's eligibility for benefits. (Precedent Decision P-B-432.)

Where an employer, without good cause, fails to timely respond to the first notice
of claim filed, the employer is not entitled to a ruling or a determination.
(Precedent Ruling P-R-363; Precedent Decision P-B-499.)

An employer who, without good cause, fails to respond properly to the first notice
of claim it was mailed is not entitled to a ruling or determination notwithstanding a
timely response to later notices. (Precedent Decisions P-R-363, P-R-371, P-R-
372 and P-B-499.)

In this matter, the employer was both the last employer and a base period
employer. Consequently, the department was required to send, and did send,
the employer two notices shortly after the claimant opened her claim for
unemployment insurance benefits. The first notice sent to the employer was the
Notice of UI Claim Filed on May 5,2011. A subsequent notice, the Notice of
Wages Used for UI Claim, was sent to the employer on May 25, 2011.

Pursuant to sections 1030(a) and 1327, the employer was to respond to the
Notice of UI Claim Filed within ten days, or by May 15, 2011; and was to respond
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to the Notice of Wages Used for UI Claim within the statutorily required 15-day
days, or June 11,2011. There is no evidence that the employer availed itself of
these two opportunities in May and June of 2011 to timely provide the
department with information pertaining to the claimant's separation. As a result,
the department found the claimant eligible for unemployment insurance benefits,
and charged the employer's reserve account accordingly.

Even though these notices provided the employer with two opportunities to timely
provide the department with information regarding the claimant's separation -
information which would impact both the department's determination of the
claimant's eligibility and the department's ruling on the charging of the employer's
reserve account - the employer did not provide the department with information
regarding the claimant's separation until June or July of 2012, approximately
fourteen months after benefits had commenced. While code section 1327
provides the employer with additional time to respond to the notices the
department sent in 2011, the requirements are specific - the employer must
show good cause for the untimely response or that the information provided was
"newly acquired."

The information the employer reported to the department in 2012 was contained
in an email the claimant sent her employer one month prior to her separation in
2011. There is no evidence in the record establishing that the employer provided
the department with any reason for this late response to the notices, and thus no
showing the employer had "good cause" for the employer's late response. Nor
is there any evidence that this email the claimant sent to the employer in 2011
was "newly acquired" information.

Moreover, there is no evidence that the department made a finding that the
employer timely responded, that the employer had good cause for its untimely
response, or that the employer provided newly acquired information.
Consequently, the elements necessary to allow additional time for the employer
to respond to the Notice of UI Claim Filed under code section 1327 have not
been shown, and there is no basis for the department to extend the time for the
employer to respond under code section 1327, and therefore no statutory support
for the department's redetermination of the claimant's eligibility under section
1256 and the issuance of the determination and ruling in 2012.

Even assuming the department accepted the late filed information based on its
belief that the claimant engaged in fraud, misrepresentation, or willful
nondisclosure, once the administrative law judge decided otherwise, the untimely
submitted information could only be relied upon if the employer had established
good cause for its untimely response to the Notice of UI Claim Filed, or its receipt
of newly acquired evidence. Thus, in the absence of any evidence that the
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employer had good cause for its untimely response to the Notice of UI Claim
Filed, the department does not have the authority to issue an unfavorable
determination as to the claimant's eligibility and a favorable ruling that the
employer's reserve account was not subject to charges, and the notice of
determination and ruling must be set aside.

Accordingly, in Case No. AO-314175, we reverse the portion of the decision of
the administrative law judge finding the claimant disqualified for benefits under
code section 1256. The department's notice of determination and ruling is set
aside.

In an appeal from a decision of an administrative law judge, the Board shall
consider only those issues in a department action which were appealed,
petitioned, or noticed by the Office of Appeals, related issues properly considered
by the administrative law judge, related procedural issues, or appellate
procedural issues. (California Code of Regulations, title 22, section 5101.) The
Board may refer to the Employment Development Department or remand to an
administrative law judge for appropriate action any issues raised for the first time
in the appeal. The Board shall not consider any substantive issues which have
not been appealed. (California Code of Regulations, title 22, section 5101.)

We set aside the decision of the administrative law judge and the underlying
notice of determination and ruling because, as found above, once it was found
that there was no fraud, misrepresentation or willful omission of material
information by the claimant, there was no evidence in the record to support the
conclusion that the department had authority to issue the notice of determination
and ruling to the employer in this case. However, while the issues of fraud,
misrepresentation and willful omission were fully litigated in Case No.
AO 314176, the record does not reflect that the department specifically
considered or addressed the issues of whether the employer timely responded to
the Notice of Claim Filed, the employer had good cause for any delay in
responding to such notice or the employer's correspondence to the department in
June or July 2012 was newly acquired evidence. The notice of hearing did not
list these issues for consideration at the hearing and the issues were not fully
litigated by the parties. Rather, these issues have been considered by the
Appeals Board for the first time. As such, we find it necessary to refer these
issues to the department for its consideration.

The following issues are referred to the department for its consideration and
issuance of any appealable notice(s) to the employer the department may deem
appropriate: 1) whether the employer timely responded to the Notice of
Unemployment Claim Filed pursuant to code sections 1030 and 1327; and 2) if
the employer did not timely respond, a) whether the employer had good cause
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for its untimely response; b) the reasons that support a finding of good cause for
the employer's untimely response; and c) whether the employer's untimely
response was based upon newly acquired information.

C. THE AUTHORITY OF THE DEPARTMENT TO RECONSIDER THE
CLAIMANT'S ELIGIBILITY FOR BENEFITS.

An individual is disqualified for benefits if the individual left the most recent work
voluntarily without good cause or the individual was discharged for misconduct
connected with the most recent work. (Unemployment Insurance Code, section
1256.)

An individual is presumed not to have voluntarily left his or her work without good
cause unless his or her employer has given written notice to the contrary to the
department as provided in section 1327 of the code, setting forth facts sufficient
to overcome the presumption. This presumption is rebuttable. (Unemployment
Insurance Code, section 1256.)

If an employer fails to submit a timely protest under section 1327 of the code, or
the protest fails to set forth sufficient facts, the burden is on the employer or the
Employment Development Department to prove that the claimant is disqualified
for benefits under section 1256 of the code. (Rabago v. Unemployment
Insurance Appeals Board (1978) 84 Cal.App.3d 200; O'Connell v. Unemployment
Insurance Appeals Board (1983) 149 Cal.App.3d 54.)

Section 1332(b) of the Unemployment Insurance Code provides in part:

U(b) The department may for good cause reconsider any determination within 15
days after an appeal to an administrative law judge is filed. If no appeal is filed,
the department may for good cause reconsider any determination within 20 days
after mailing or personal service of the notice of determination. The department
may, if a claimant has not filed an appeal to an administrative law judge from any
determination which finds that a claimant is ineligible or disqualified, or if an
appeal has been filed but is either withdrawn or dismissed, for good cause also
reconsider the determination during the benefit year or extended duration period
or extended benefit period to which the determination relates. The department
shall give notice of any reconsidered determination to the claimant and any
employer or employing unit which received notice under sections 1328 and 1331
and the claimant or employer may appeal therefrom in the manner prescribed in
section 1328 .... "
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The time limitations set forth in section 1332(b) of the code apply to a "silent" or
"unwritten" determination by the department of a claimant's eligibility for benefits
under code section 1256. (Precedent Decision P-B-499.)

The department initially found the claimant separated from h~r work under
qualifying reasons under code section 1256. The department did not send a
written notice of determination to the claimant finding the claimant eligible for
benefits. Rather, the department notified the claimant of its finding that she was
eligible for unemployment benefits by virtue of the first benefit payment to the
claimant on May 23, 2011. Thus, the department's payment of benefits to the
claimant is considered a "silent" determination finding the claimant eligible for
unemployment benefits.

Having initially determined the claimant eligible for benefits, the department is
bound by the time limitations as set forth in code sections 1332(b) within which
the department may reconsider its initial finding that the claimant is eligible for
benefits. Section 1332(b) allows the department, for good cause, to reconsider
any determination within twenty days after mailing or personal service of the
notice of determination in cases where no appeal was filed. As the claimant's
first benefit check was mailed on May 23, 2011, the department had until
June 12, 2011 to reconsider the claimant's eligibility for benefits. Since the
department did not reconsider the claimant's eligibility until fourteen months after
the silent determination, the department was clearly beyond this twenty-day
period.

The department may reconsider a favorable determination beyond the twenty-
day period under limited circumstances.

The department may reconsider a favorable determination beyond that twenty-
day period in those cases where there has been a change in the law affecting a
claimant's continuing eligibility for unemployment benefits. (See Precedent
Decision P-B-499.) In this matter, there has been no change in the law affecting
this claimant's continuing eligibility for unemployment insurance benefits related
to the issues under appeal.

The department may also reconsider a favorable determination beyond that
twenty-day period in those cases involving fraud, misrepresentation or willful
nondisclosure under section 1332.5. As discussed in section A above, the
administrative law judge found the claimant did not engage in fraud,
misrepresentation or willful nondisclosure when she filed her claim for
unemployment benefits. Thus, the department did not have the authority under
section 1332.5 to reconsider the favorable determination beyond the twenty-day
time limitation set forth in section 1332(b).

AO-314175 12



The department is, therefore, limited to reconsidering the claimant's eligibility
within twenty days from the mailing of the department determination. The record
does not show the employer timely responded to the department notices, which
timely response would have given the department the opportunity to reconsider
the claimant's eligibility for benefits. It is important to note that had the employer
timely responded to the Notice of Unemployment Claim Filed mailed to the
employer on May 5, 2011 , the department would have had sufficient time to
evaluate the claimant's eligibility not only before the first benefit payment was
issued, but also within twenty days of the issuance of the silent determination.5

Additionally, if the employer responded untimely with good cause, prior to the
expiration of the twenty-day period after the silent determination was issued, the
department may have had the ability to reconsider the silent determination.6

Accordingly, in Case No. AO-314175, the portion of the decision of the
administrative law judge finding the claimant disqualified for benefits under
section 1256 is set aside, and the department's notice of determination/ruling
issued on July 25, 2012 is set aside. The "silent" determination issued on
May 23, 2011 finding the claimant eligible for benefits under code section 1256
stands as issued.

D. THE NOTICES OF OVERPA YMENT

Any person who is overpaid unemployment insurance benefits is liable for
repayment unless the overpayment was not due to fraud, misrepresentation or
wilful nondisclosure, was received without fault, and its recovery would be
against equity and good conscience. (Unemployment Insurance Code, section
1375(a).)

The notices of overpayment resulted from the department's notice of
determination that found the claimant disqualified for benefits under 1256. Since
we reverse the portion of the decision of the administrative law judge that found
the claimant disqualified for benefits under code section 1256, and hold that the
silent determination that found the claimant eligible for benefits under section
1256 stands as issued, the claimant remains eligible for the benefits that are the
subject of the overpayments. Thus, the appealed portion of the decisions of the

5 The employer had ten days, or until May 16, 2011 to respond. The information the employer provided to
the department in July 2012 was available to the employer on May 5, 2011. Had the employer timely
responded within ten days as required, the department would have had the ability to consider the
employer's information not only before the department issued the first benefit check on May 23, 2011, but
also within the twenty-day period within which the department may reconsider the silent determination.
6 The twenty day period within which the department could reconsider the silent determination expired on
June 13, 2011. The employer would have had at least an additional two weeks to provide this information
to the department, along with a showing that the employer had good cause for its untimely response.
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administrative law judge in Case Nos. AO-314177, AO-314178, and AO-314179
finding the claimant liable for the overpayment pursuant to code section 1375 are
reversed, and the notices of overpayment are cancelled.

DECISION

In Case No. AO-314175, the portion of the decision of the administrative law
judge pertaining to the determination finding the claimant disqualified for benefits
under code section 1256 is reversed, and the portion of the decision of the
administrative law judge pertaining to the employer's reserve account being
relieved of benefit charges is set aside. The department's notice of
determination/ruling issued on July 25, 2012 is set aside. The department's
original"silent" determination issued on May 23, 2011 finding the claimant
eligible for benefits under section 1256 remains in effect. The issue of whether
the employer timely responded to the Notice of Unemployment Claim Filed,
whether the employer had good cause for its untimely response, or whether the
evidence the employer provided to the department was newly acquired, is
referred to the department for further consideration and issuance of any notices
to the employer it deems appropriate.

In Case Nos. AO-314177, AO-314178, and AO-314179, the appealed portions of
the decisions of the administrative law judge are reversed, and the notices of
overpayment are cancelled.
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, ,; ,. i ;ALJ: Melissa Billet

Case Na.: 4559049
CLT/PET: Arvie Maritz
Parties Appearing: Claimant
Parties Appearing by Written Statement: Nane

ISSUE STATEMENT

The claimant appealed fram a determinatian disqualifying her far unemplayment
benefits under Unemplayment Insurance Cede sectien 1256. The issue in this
case is whether the claimant valuntarily left the mest recent emplayment with aut
gaad cause.

FINDINGS OF FACT

The claimant mo.st recently warked fer the emplayer, DHL Express, as an acean
pricing analyst fer 8 years. Her final rate ef pay was $40 per heur. The claimant
last werked en April 22, 2011, when she"v.olvntarily quit under the fellewing
circumstances. ' r '\:': \"..

i; ,'.I" ".;
, ' " . ., '

In December ef 2010, the emplayer advised the claimant and ethers that their
divisien weuld be disbanded and rearganized eut ef state. No.date far the change
was given. The claimant cantinued to.p~rfarm her regular duties at her usual rate
af pay. In January and April af 2011, the claimant asked the em player far
clarificatien regarding the status af her Qivisien. She was tald things were still in
transitien and was nat given any further infarmatien. In the interim, the claimant
speke with her supervisar abaut jebs in ather cities. She was teld that everything
had been filled and there were no.epeni'ngs. The claimant assumed her jeb
weuld eventually be eliminated, She felt everwhelmed and panicked abeut her
finances, including the upceming lease renewal en her apartment. She 'decided
to. mave in her with a daughter in Narthern Califarnia. The claimant infarmed the
empleyer that she was retiring effective April 22, 2011,

REASONS FOR DECISION

An individual is disqualified fer benefits if'h:ei"orshe left his er her mest recent
wark veluntarily with aut gaad cause,' (UneQlpleyment Insurance Cede, sectian
1256.) , ,

There is gaad cause far valuntarily leaving wark where the facts disclase a real,
substantial, and cempelling reasan af such nature as wauld cause a reasanable
persan genuinely desiraus ef retaining emplayment to. take similar actian.
(Precedent Decisien P-B-27:)

4559049-5-000000 2



In Preceden.t Decision P-B-97 the claimant retired voluntarily. The appeals board
found that the claimant's action was not that of a person genuinely desirous of
retaining employment and held the claimant voluntarily left employment without
good cause.

In Precedent Decision P-B-479 the claimant accepted the employer's financial
incentives for early retirement. Althought~e;claimant was concerned about
future restructuring, there was no imme.diate threat he would be laid off or
reassigned. The appeals board held:that the monetary incentives alone were not
good cause for leaving. As the claimant had provided no other compelling
reasons for retiring, the board held he left work without good cause.

In this case, the claimant retired four months after being notified that her
department would eventually be reorganized. At the time she retired, she was still
performing her regular duties and had not 'been given any date on which her job
would be altered or eliminated. It is understandable that the claimant was
concerned for her future job security. However, inasmuch as the employer had
taken no specific action other than to mention a reorganization which would take
place at an unknown time in the future, ;there was no immediate threat of a lay-off
or reassignment. The claimant could have continued to work and earn her usual
salary until the time came, if at all, when the employer actually began the
transition mentioned months earlier. Instead, the claimant simply assumed her
job would be eliminated and on that assumption elected to retire. Under these
circumstances, the claimant has not shown \that she had a real, substantial and
compelling reason for leaving employme,~rh\\ ,;

" ' ii: ~IU'!,.. I,
, ,

It is therefore found that the claimant left her most recent work voluntarily and
without good cause. She is disqualified'for benefits under code section 1256.

DECISION

The determination of the department is affirmed. The claimant is disqualified for
benefits under Unemployment Insuranc~ Code section 1256. Benefits are
denied.

ING:mb

'l,t .
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attachment which outlines your rights.
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Case No.:
Claimant:

AO-314176
ARVIE J MORITZ

The claimant appealed from the decision of an administrative law judge that held
the claimant not eligible for unemployment benefits under code section 1257(a)
of the Unemployment Insurance Code.

In an appeal faxed December 4, 2012, the claimant appealed from the
administrative law judge's decision which ruled in her favor.

Section 1336 of the Unemployment Insurance Code provides that the Director of
Employment Development Department or any party to a decision by an
administrative law judge may appeal to the Appeals Board from the
administrative law judge1s decision.

In California Code of Regulations, title 22, section 5000(k) defines "Board appeal"
as a request for review of an adverse decision or order of an administrative law
judge by the Board.

A review of the case record reveals that there is no disputed issue to be decided
under code section 1257(a), since the administrative law judge found the
claimant to be not ineligible for unemployment insurance benefits under that code
section. Therefore, the appeal may not be considered.

The appeal is hereby dismissed.
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DECISION

The decision in the above-captioned case appears on the following page(s).

The decision is final unless appealed within 20 calendar days from the date of mailing shown
below. See the attached "Notice to Parties" for further information on how to file an appeal.
If you are entitled to benefits and have a question regarding the payment of benefits, call
EDD at 1-800-300-5616. .

. Melissa Billet, Administrative Law Judge
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Case No.: 4559050
CLT/PET: Arvie Moritz
Parties Appearing: Claimant
Parties Appearing by Written Statemerjt:

ISSUE STATEMENT

.Inglewood Office of Appeals
ALJ: Melissa Billet

None

The claimant appealed from a department notice that held her disqualified for
benefits under Unemployment Insuranc~' Code section 1257(a) for 5 weeks in
which she would otherwise be eligible Jbr. b~nefits. The issue in this case is
whether the claimant willfully made a false statement or representation, or
willfully withheld a material fact, when claiming benefits.

FINDINGS OF FACT

The claimant filed a claim for benefits which began on May 1,2011 with a weekly
benefit of $450.

The claimant voluntarily quit her job with DHL after learning that her department
would eventually be reorganized. When filing her claim, the claimant reported
that she had been laid off when her job was eliminated.

REASONS FOR DECISION

An individual is disqualified for benefits if, for the purpose of obtaining benefits,
he or she either wilfully made a false statement or representation, with actual
knowledge of the falsity of the statement qr representation, or willfully failed to
report a material fact. (Unemploymenf'lns:urance Code; section 1257{a).)

, ' . .. ~.,~.'-~:.\:: .::

"Willful" means intending the result which.actually comes to pass, and does not
imply any malice or wrong. To do a thing wilfully is simply to do it knowingly.
(Precedent Decision P-B-72.)

In Precedent Decision P-B-224 the appeals board held that neither simple
negligence nor innocent mistake can support a charge of willful omission or
commission of an act. A claimant is entitled to a presumption of innocence.

In this case, the claimant reported a lay~off because the employer had
announced that her division would eventually be disbanded and many jobs had
already been relocated. Although the cl~imant's position was not one of them,
she nevertheless expected to lose her job in the same manner. The claimant
should have told the department she retired voluntarily, but under these.
circumstances her failure todo so is attributed to simple negligence.

-:,1 ',\.
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It is therefore found that the claimant did not make a willful false statement in
orderto obtain benefits. She is not disqualified under code section 1257(a). The
5 week penalty is canceled.

DECISION

The determination is reversed. The claimant is not disql:lalified for benefits under
Unemployment Insurance Code section 1257(a). Benefits are payable provided
the claimant is otherwise eligible.

ING:mb

, .

,~ . ,"

i.',.t
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